Appendix to Decriminalization of HIV Policy Position Statement
Summary of the literature



Summary of current criminalization laws, other laws used to prosecute HIV exposures, and sentence enhancement for HIV exposure.

As of 2018, 26 states have laws specifically criminalizing the transmission of or exposure to HIV (1). Laws not specific to HIV have also been used to prosecute individuals accused of being a threat to the public, for exposing or endangering specific individuals, or for transmitting HIV. These different types of transmission laws need to be distinguished from one another, modernized to reflect scientific advances, and the laws and statutes that specifically criminalize HIV exposure and transmission eliminated. 

[bookmark: _Hlk34390414]Public health already uses many strategies to decrease community transmission, including testing, linkages to care, provision of anti-HIV medications, harm reduction and syringe exchange programs, and social services, including housing and employment. Public Health authorities can already use state and local law to coerce or isolate individuals who purposely or maliciously transmit disease, including HIV, with the intent to harm (2,3,4). While state and local health laws vary, public health authorities can seek assistance from law enforcement officers to enforce public health orders, including cease and desist, isolation and detainment (5). 

HIV viral suppression isolates the virus, making isolation of the person living with HIV unnecessary (6). Successful HIV treatment makes HIV untransmissible (7). Use of Pre-exposure Prophylaxis (PrEP) and condoms also stop transmission (8). Lastly, we know that HIV is not transmitted via saliva, urine, feces, but requires sexual or blood-born transmission (7). When local law enforcement prosecutes an individual for endangerment when public health authorities do not intervene or perceive that person as not endangering others, trust is undermined between the community and public health agencies with unintended consequences of increasing the risk of HIV transmission in the community (9,10, 11). Criminalization of HIV may discourage people from disclosure of their status to partners, from seeking HIV treatment and prevention services, and from participation in contact investigations. The threat of incarceration increases the social costs of stigma and discrimination and the financial costs related to untreated HIV infection, incarceration, and loss of employment (12,13,14,16,17). 

An additional use of laws criminalizing HIV is the use of personal health information as leverage in plea negotiation or to enhance sentences. All phases of prosecution from arrest to sentencing are influenced by the fear and stigma associated with HIV infection (5,16,18). An HIV-positive status should not be used to predetermine guilt, define the person as a sex offender, implicate the defendant as a bad actor or as a moral failure.

Laws used in the USA to prosecute people with HIV include (1,5,16,19):
· Communicable disease or contagious disease statutes
· Reckless endangerment, assault, bioterrorism, homicide or attempted homicide
· Civil commitment laws may also be used confine a person to a medical or mental health facility, register as sexually violent offender or be designated as a person who suffers from a condition affecting emotional or volitional capacity such that they pose a menace to the health and safety of others.

The CDC tracks additional information about laws related to HIV as of 2018 (1):
· 19 states require disclosure of HIV status to sexual partners
· 12 states require disclosure to needle-sharing partners
· 14 states have HIV-specific laws related to blood, tissue and organ donation
· 11 states have HIV-specific laws related to prostitution
· 4 states have HIV-specific laws related to sex objects
· 12 states have HIV-related laws related to oral sex
· 10 states have HIV-specific laws related to biting, spitting, or throwing urine/feces
· 11 states have HIV-specific laws which allows disclosure as a defense
· At least 22 states have maximum sentences of 5 or more years

The Center for HIV Law and Policy published a timeline of State reforms and repeals of HIV criminal laws since 1994 (20). Efforts to modernize non-HIV specific laws can learn from the experience of past attempts to do so in seven states and in other states or national efforts to modernize laws involving HIV (4,5,21).
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Summary of the science of HIV transmission in the context of criminalization


Summary of concerns related to MHS

States and Jurisdictions have been collecting HIV DNA or RNA sequences, also known as genotypes, for many years as part of routine HIV surveillance activities. These sequences have been incorporated into data into our surveillance database, eHARS (Enhanced HIV/AIDS Reporting System). HIV genotypes are an intermediate result of drug resistance testing performed by medical providers during routine HIV care. In 2015, CDC combined HIV surveillance data and phylodynamic analysis to identify networks of transmission. This analysis is similar to foodborne outbreak investigation and tuberculosis cluster investigation techniques that have been employed by public health professionals for over 20 years. To end the HIV epidemic, it is critical to deliver timely, appropriate care and prevention services wherever HIV is spreading. Using data to identify and respond quickly to potential HIV outbreaks is a core pillar of the Ending the HIV Epidemic initiative (Respond). Analyzing HIV molecular data generated for drug resistance testing helps public health agencies monitor drug resistance in the population, better understand transmission patterns, and detect and respond to clusters and outbreaks. Using this rich data source, we are able to identify groups of persons who are in networks with recent and rapid ongoing HIV transmission. Clusters identified using CDC methods have transmission rates nearly 10 times the rate of average HIV transmission in the United States.1 Investigation of these clusters have allowed HIV surveillance and prevention programs to target limited funding and staff to areas where they will make the most impact, and stop onward transmission.  	Comment by Monterosso,Analise (DSHS): Off the top of my head estimate. It has probably been longer, but I am not sure. 

 Public health professionals and community members alike have raised concerns that this information could be misconstrued or misused in criminal or civil cases to demonstrate direct links between 2 or more people. Molecular analysis examines the genetics of the virus – not the person – and doesn’t identify who infected whom.2 Because HIV evolves quickly, similar viral strains signal that HIV transmission is occurring rapidly within a common network.2 If used for legal purposes, sequence data are only appropriate to determine that two cases are not related. However, these limitations may not be understood by judges and juries.1  


Summary of who is being impacted by HIV prosecution (who is prosecuted/convicted for HIV criminalization - minorities, immigrants, women


Summary of Harms to public health (Jared Bartschi)

Criminalization of HIV infection has not been shown to be an effective public health intervention. There is no association between HIV infection diagnosis rates and the presence of state laws criminalizing HIV exposure[footnoteRef:1] and, when adjusted to estimated HIV prevalence, are associated with decreased HIV testing and increased HIV prevalence.[footnoteRef:2]  Surveys have shown HIV criminalization laws effects on sexual practices of persons living with HIV infection (PLWH) to be mixed, [footnoteRef:3] and PLWH are already more likely to take up risk reduction behavior and engage in medical care which reduces further transmission by suppressing viral load.[footnoteRef:4],[footnoteRef:5] Most surveyed persons who were HIV negative or didn’t know their HIV status did not change their testing behaviors in the environment of HIV exposure criminalization, but those who did had more reported high risk behavior and were less likely to seek STD testing.[footnoteRef:6]  Additionally, those persons pursued HIV testing in a way that decreased assistance with entry to HIV medical care and public health follow-up of contacts,[footnoteRef:7],[footnoteRef:8],[footnoteRef:9] both of which are absolutely vital tools and for protecting public health. [1:  Sweeney P, Gray SC, Purcell DW, Sewell J, Babu AS, Tarver BA, et al. Association of HIV diagnosis rates and laws criminalizing HIV exposure in the United States. AIDS. 2017; 31:1483–1488.]  [2:  Sah P, Fitzpatrick M, Pandey A, and Galvani A. HIV criminalization exacerbates subpar diagnosis and treatment across the US: response to the ‘Association of HIV diagnosis rates and laws criminalizing HIV exposure in the United States’.]  [3:  O’Byrne P, Bryan A, Roy M. HIV criminal prosecutions and public health: an examination of the empirical research. Med Humanit 2013; 0:1-6.]  [4:  Cohen MS, Chen YQ, McCauley M, et al. Antiretroviral therapy for the prevention of HIV-1 transmission. N Engl J Med. 2016;375:830-9.]  [5:  Rodger AJ, Cambiano V, Bruun T, et al. Sexual activity without condoms and risk of HIV transmission in serodifferent couples when the HIV-positive partner is using suppressive antiretroviral therapy. JAMA 2016;316(2):171-81.]  [6:  Dodds C, Bourne A, Weait M. Responses to criminal prosecutions for HIV transmission among gay men with HIV in England & Wales. Repro Health Matters 2009;17(34):135–45.]  [7:  Calzavara L, Tyndall M, Allman D, et al. HIV and AIDS in Canada: a National Survey. 2012. http://www.srchiv.ca/NationalSurvey]  [8:  O’Byrne P, Bryan A, Woodyatt C. Nondisclosure prosecutions and HIV prevention: preliminary results from an Ottawa-based gay men’s sex survey. J Assoc Nurses AIDS Care 2013;24(1):81–7.]  [9:  O’Byrne P, Bryan A, Roy M. Sexual practices and STI/HIV testing among gay, bisexual, and other men who have sex with me in Ottawa, Canada: examining nondisclosure prosecutions and HIV prevention. Crit Public Health 2013;23 (2):225–36.

] 


Summary of the harms to the individual


Summary of what public health officials can do to change or advocate for changing


[bookmark: _GoBack]Summary of the impact of repealing HIV criminalization in states that have repealed laws
Since 1994, there have been a total of 7 states that have made significant changes to their HIV criminalization laws by either by either repealing existing laws or making reforms to the current legislation.  The first major change to HIV criminalization laws began in Texas in 1994.  Prior to 1994, Texas had an HIV transmission statute that charged PLWH with felonies for transferring bodily fluids (including saliva) if there was intent to transmit.  Fortunately, this criminal statute was repealed, however this didn’t stop prosecutions of PLWH from happening. Instead, PLWH started to become prosecuted for HIV exposure under general criminal laws, including attempted murder and aggravated assault. In some instances, Texas courts decided that the seminal fluid of a PLWH constituted a deadly weapon for the purpose of aggravated assault and lead to prison convictions of 70+ years.  Repeal of an-HIV-specific criminalization statute in Texas was not substantial enough to end criminalization of PLWH, and may have even resulted in more extreme felony charges when bodily fluids (even despite low transmission risk) were used as examples of deadly weapons.
	In Illinois, an HIV criminal transmission law was put into place in 1989. However, in 2012 Senate Bill 3637 was passed to minimize the previous legislations’ harm as much as possible. Under the new reformed bill, in order to prosecute an HIV-related crime a person must have engaged in anal/vaginal intercourse and must have had an intent to transmit HIV. Under the new reformed bill, reported condom use and disclosure of HIV status could have been used as a defense for the prosecution, however other forms of prevention (including HIV viral suppression/adherence to ARVS) were not included in this prosecution exemption.  Despite these reform changes, intercourse without HIV status disclosure or without condom use, was still considered a felony punishable of up to 7 years of prison (even without HIV transmission occurring). As a result, PLWH have still been prosecuted under the law. For example, in 2014 an Illinois man was accused of criminal transmission of HIV (even though the person he engaged with tested negative).  The defendant was able to have charges dropped to a misdemeanor because the intent to transmit wasn’t viable but he was still was on court supervision for 18 months and needed to perform 150 hours of community service.  Overall, the reformed bill demonstrates improvements and compromise, however problematic sections, including the subjective language related to HIV disclosure and condom use, and the worrisome nature of prosecuting individuals without HIV transmission, remain.  
	Iowa’s HIV criminalization law (state law 709c) originally passed in 1998 and made it a felony, punishable up to 25 years in prison, for PLWH to expose the body of one person to a bodily fluid of another person in a manner that could result in transmission.  Under the original law, people could be found guilty of a felony even if a condom was used and no transmission occurred.  In 2014, Iowa rewrote its law by: 1) Strengthening the prior law’s standards for determining intent to transmit 2) Removing sex offender registration requirements 3) adding a prosecution defense if person took practical measure to prevent transmission (including prophylaxis and viral suppression) and 4) Adding new felonies for people living with other communicable diseases including TB, hepatitis, and meningococcal disease.  Despite improvements, the reformed law had its shortcomings. Exposure with intent to transmit, with or without transmission, were both still considered felonies. Also, the creation of new felony offenses for other poorly understood, stigmatized conditions had the potential to disproportionately impact marginalized communities, including immigrants. The bill also expanded the original focus of intentional exposure to include reckless transmission of exposure.  With that being said, there was fear that if viral suppression was used to negate intent to transmit, the reverse could be said for individuals who were not virally suppressed, thus leading to charges against PLWH without durable and ongoing viral suppression.  
Signed into law in 2017 and effective January 1, 2018, Senate Bill 239 in California was the most expansive reform bill in the United States, to date.  Prior to the passing of SB 239, approximately 800 people had come into contact with the California criminal justice system either under an HIV related law or under a misdemeanor exposure law related to a person’s HIV status.  In California, 95% of these cases affected people engaged or believed to be engaged in sex work. The reform bill replaced the pre-existing HIV felony exposure laws to a misdemeanor, and made communicable disease statutes non-specific to HIV.  Under the reformed law (excluding cases of sexual assault), imprisonment was restricted to 6 months for individuals with an infectious and communicable disease who engaged in conduct that posed a substantial risk of transmission, had knowledge of their communicable disease, had intent to transmit without the knowledge of the exposure, and actually transmitted the disease to the exposures. In cases related to sex workers living with HIV, SB 239 eliminated the felony penalty enhancement for engaging in commercial sexual activity while living with HIV, and also eliminated required HIV testing for people engaging in sex work, thus making the HIV criminalization laws the same regardless of money being exchanged. I’m looking for examples here, but having difficulty finding some because the law is relatively new.  Have you found anything specific talking about the impact of the reform in CA? 
















Outline
· Texas (1994)
· First state to repeal its HIV specific law; legislative history indicates one representative included it in an omnibus crime bill
· Background
· Prior to 1994, Texas had an HIV transmission statute that made it a felony, punishable by up to ten years in prison and a 10k feel for a PLWH with intent to transmit, and without consent, transfer bodily fluids to another (this includes scratching/biting). A handful of cases were charged under the statue prior to its repeal. 
· The criminal statute addressing HIV exposure or transmission was repealed in 1994.
· Reform/Repeal Impact
· Despite the repeal, prosecutions did not end. PLWH in Texas prosecuted for HIV exposure under general criminal laws, including attempted murder and aggravated assault. Texas courts have found that the seminal fluid of a PLWH may constitute a deadly weapon for the purposes of convicted aggravated assault (2nd degree aggravated assault can lead up to 20 years in prison and a fine of 10k, 1st degree aggravated assault can lead up to 99 years in prison and a fin of 10k).  These cases often didn’t take into account true transmission risk and numerous prosecutions have occurred for activities that pose no risk of transmission to others (for example – viral suppression not considered). 
· Numerous prosecutions in Texas have led to the incarceration of individuals whose alleged criminal conduct presented no known risk of transmitting HIV
· Mathonican vs. State – found that seminal fluid of PLWH is considered a deadly weapon in aggravated assault/sexual assault case.  Defendant sentenced to 97 years imprisonment for sexually assaulting another individual
· Riley vs. State – in a case where an 18-year-old PLWH engaged with a consensual (but minor) 15-year-old, 18 year old defendant was convicted of two counts of aggravated sexual assault of a child with the use of a deadly weapon (bodily fluids), and sentenced to 70 years imprisonment with a 5k fine. 
· Take-home:
· Despite Texas repealing its criminal statute addressing HIV in 1994, a number of prosecutions criminalizing PLWH have continued to occur, often resulting in felony charges related to general criminal laws. 
· Minor reform in Texas was not substantial enough to end criminalization of PLWH, and may have even resulted in more extreme felony charges when bodily fluids (despite no/low transmission risk) were used as examples of deadly weapon 
· Illinois (2012)
· Background
· The Illinois criminal transmission of HIV law was put into place in 1989 and had no basis in science, was discriminatory, and stigmatizing 
· Senate Bill (SB 3673) was passed to minimize legislation’s harm as much as possible
· Specifics of Reform/Repeal
· PLWH must have intent to transmit and engage in (anal/vaginal intercourse, organ/blood donation)
· Narrowed prohibited contact to vaginal and anal intercourse – excluded oral penetration and other activities that won’t transmit HIV such as biting or spitting or kissing
· Exemption from prosecution oif a person discloses HIV status or uses a condom, however difficult to prove in court. Other forms of prevention (U=U) are not considered but could be used as evidence of lack of intent to transmit. 
· Intercourse without disclosure of status and without a condom still a felony (up to 7 years).  This means that HIV transmission is still not required for prosecution based on Illinois HIV laws
· Reform/Repeal Impact
· Illinois state attorney’s have still prosecuted people with HIV under the law where there was no apparent risk of transmission – charges as recent as 2014 and 2016 – this shouldn’t be a case if a person is on ART, taking medications to not transmit is eliminating ones ability and intent to transit (which is a requirement of the law)
· In 2014 an Illinois police detective was accused of criminal transmission of HIV (even though the person he engaged with tested negative).  The defendant was able to have charges dropped to a misdemeanor because the intent to transmit wasn’t viable.  Still was on court supervision for 18 months and needed to perform 150 hours of community service 
· In 2016 an Illinois based personal trainer was charged with knowingly transmitting HIV to three women he dated – he was charged with a class 2 felony and if convicted could have faced 3 to 7 years in prison per charge. Defense said that he was on ART and that it was almost impossible that he had transmitted the virus. 
· Take Home:
· Bill was an improvement and was a compromise between HIV advocates and law enforcement.  Bill still contains problematic sections (for example in the case of disclosure/condom use it may often be a he said/she said scenario).  Also, people who don’t transmit HIV can still be prosecuted (viral suppression often not considered either), as was the case of the 2014 case.
· Iowa (2014)
· Background
· State law 709c originally passed in 1998 and made it a felony, punishable up to 25 years in prison for PLWH to expose the body of one person to a bodily fluid of another person in a manner that could result in the transmission.  Under law, people could be found guilty of a felony even if a condom was used and no transmission occurred. 
· Rewrote state law 709c (senate file 2297), signed in May 2014
· Specifics of Repeal
· Strengthens prior law’s standards for determining intent  
· Removed sex offender registration requirement (including retroactively) but didn’t affect felony convictions of those already convicted
· Added a prosecution defense if person took practical measure to prevent transmission (prophylaxis, viral suppression)
· Still HIV-specific, but added new felonies for people living with TB, hepatitis, and meningococcal disease
· Exposure with intent to transmit when transmission occurs is still a felony (up to 25 years).  Intentional exposure without transmission is a felony (up to five years)
· Reckless exposure is a felony if transmission occurs (up to 5 years) and a misdemeanor (up to one year) if transmission does not occur
· Impact of Repeal/Reform
· Since there was a creation of new felony offenses for other diseases (all poorly understood, stigmatized conditions including Tb, hepatitis etc.,) is was expected that the changes in the law were going to have a disproportionate impact on marginalized communities and immigrants 
· Take Home 
· Senate file 2297 is not a model legislation and still has serious shortcomings including classifying intentional transmission as a class B felony punishable by up to 25 years of imprisonment. Intent to transmit without transmission is a class D felony punishable of up to 5 years imprisonment. The bill also expands the original focus of intentional exposure to include reckless transmission of exposure and includes other communicable diseases that could affect criminalization of already stigmatized/marginalized populations, including immigrants. 
· Colorado (2016)
· Background
· In Colorado – HIV criminalization laws were rarely applied “even though they had been on the books for years” 
· Colorado had no law criminalizing the non-disclosure of HIV, however if a PLWH was convicted of sexual assault, he/she could have been given a sentence enhancement up to 3 times the maximum sentence.  Statute didn’t have to lead to transmission. Statute didn’t have to lead to transmission
· Colorado also had two statutes criminalizing sex workers living with HIV
· Senate Bill 146 was passed to reform existing statutes 
· Specifics of Repeal 
· Reduced the maximum authorized sentence enhancement to double the sentence for PLWH who are charged with underlying sex offenses if transmission occurs
· Eliminated felony offenses involving sex work and HIV and mandatory HIV testing for someone accused of engaging in sex work
· Intent to transmit not required for prosecution
· California (2017)
· Background
· In California – 800 people came into contact with the California criminal justice system either under an HIV related law or under the misdemeanor exposure law related to a person’s HIV status.  The vast majority of these cases (95%) impacted people engaged or suspected to be engaged in sex work
· Senate Bill 239 signed in October 2017 and effective January 1, 2018
· Specifics of repeal
· Essentially replaces the current HIV felony exposure law to that of a misdemeanor
· Imprisonment for no more than 6 months if a person with an infectious and communicable disease (not specific to HIV)
· engages in conduct that poses a substantial risk of transmission
· has knowledge of their communicable disease
· has specific intent to transmit
· without the knowledge of the individual exposed to the disease
· and transmits the disease to the exposed person 
· Impact
· North Carolina (2018)
· Specifics of Repeal
· No HIV-specific criminal statute.  PLWH are required to comply with public health administrative regulations and control measures.  Violating regulations is a misdemeanor
· PLWH must disclose their status and use condoms unless certain exceptions apply (they have been virally suppressed for 6 months, their partner is on PrEP or their partner is HIV positive)
· Neither intent to transmit nor transmission is required for public health violations
· Michigan 
· Specifics of Repeal
· Reform removed types of physical contact likely to transmit HIV
· Anal or vaginal sex with an intent to transmit is a felony (up to 4 years). Transmission is not required for prosecution
· Reckless exposure: sexual activity prior to disclosure resulting in transmission but without intent to transmit is felony (up to 4 years)
· Reckless exposure without transmission is a felony (up to 4 years)
· VS in 6 months prior can provide defense, however this doesn’t apply if there was an intent to transmit 


