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Chapter 4
Potential Liability Issues

Any discussion of legal issues surrounding Legionnaires’ disease (LD) investigations would not be complete without a review of potential liability issues that can arise. Liability occurs when an individual or a facility is determined to be legally responsible for their actions or their failure to act in a situation in which an injury or damage occurred. This chapter addresses the following topics:
· Potential theories of liability and how they can arise in the context of an LD outbreak event.
· Various theories of negligence, which is the most common type of civil claim associated with LD outbreaks. 
· Regulatory and administrative proceedings for violations of permits, licenses, regulations, and laws.

Theories of Liability
A foundational principle to understanding potentially legal liabilities is the concept of a tort. A tort in the law is a wrong committed by an actor (a person or entity) either intentionally or unintentionally that causes harm to another person or property. A tort claim is a type of civil claim that allows an individual or entity to sue the actor in civil court for redress of the harm. This is contrasted with contractual claims in which the parties to a contract sue in civil court over the terms of the contract, and with criminal charges in which a government prosecutes an individual or entity. Unintentional torts arise if an individual’s action harm another person or property, but the harm was not intended (i.e., negligence). Conversely, intentional torts occur when an individual intends to cause the harm or injury to another person or property (i.e., fraud). This section will review potential theories of liability and how they can arise in the context of an LD outbreak.Please Note: Any legal analysis of a specific case or outbreak depends on the facts of that event and the laws of the jurisdiction in which it occurs. Public health department personnel should consult with their agency/government legal counsel if questions or uncertainties arise in a particular investigation. Information about laws and legal theories discussed in this section and the toolkit are for information only and are not legal advice.


Understanding Direct and Vicarious Liability
Individuals and corporate/organizational entities can be held directly liable (i.e., legally responsible) for their own actions or failures to act (omissions) when they fail in their duty to act according to a standard that governs their actions. Persons and entities may also be held legally responsible for the acts or omissions of another person/entity with whom they have a particular legal relationship (i.e., vicarious liability). Vicarious liability typically arises when an employer is held legally responsible for the actions of its employee (also known as the legal principle of respondeat superior). Entities like corporations, non-profit organizations, or educational institutions may also be subject to vicarious liability for the acts or omissions of its agents, like officers, directors, or volunteers. For example, in lawsuits against hotel facilities that have experienced LD outbreaks, the management and corporate owners of the hotel are frequently added to lawsuit for the failure of employees to properly maintain the water systems which gave rise to Legionella contamination.[footnoteRef:1] [1: Footnotes will be streamlined and edited to style guide once text is finalized
 For example, Licari v. Best W. Int'l Inc., Case No. 2:11-cv-603 (D. Utah Jul. 12, 2013).] 


Entities can try to limit their potential liabilities by designating individuals working for the entity as independent contractors rather than as employees or agents. Although this method may be used to successfully avoid or limit liability for an entity, courts can disregard an individual’s status as an independent contractor and determine that the individual is in fact an employee or agent of the entity. In determining if a contractor is an employee of an entity, a court will look at factors such as the extent to which the entity controls the work schedule, working methods, and business practices of the of the contractor. In determining if a contractor is an agent of an entity, courts will determine if an entity held the contractor out as its employee or agent and if a third party believed that the contractor was acting on the entity’s behalf. Ultimately, if an independent contractor is found to be an employee or agent of an entity, then the entity can be held vicariously liable for the acts or omissions of the contractor. 

Negligence and Other Potential Theories of Civil Liability
Civil liability is the most likely type of liability issue to arise in the context of an LD outbreak. As noted above, individuals and entities may be found directly or vicariously liable for the acts or omissions of themselves or their employees or agents. If an individual or entity is found civilly liable for causing harm, the aggrieved party can seek monetary compensation and, in some instances, an injunction to remediate the harm or to stop current or future action by the liable party. Civil claims can generally translate into several different theories, including negligence, misrepresentations, privacy violations, discrimination, or even intention harm (i.e. battery). This section will focus on the most common form of civil liability claim—negligence— that arises during or in the aftermath of an LD outbreak. 

Negligence
Negligence occurs when the unintentional but wrongful conduct of an individual or entity (defendant) causes harm to another or their property. As a general proposition, the injured party (plaintiff) must prove the following elements for finding of negligence: (1) the defendant owes the plaintiff a duty of care (including a duty of ordinary care); (2) the defendant breached that duty by failing to meet the applicable standard of care; (3) the defendant’s actions resulted in harm to the plaintiff; and (4) the defendant’s breach of duty was the cause of the plaintiff’s injury. A duty of ordinary care means the amount of care that a reasonable person would take under similar circumstances; this standard is also known as the “reasonable person” standard. However, it is important to note that the standard of care that would apply to a physician or other person with specialized skills may be different than an ordinary care standard. Determining the applicable standard of care to apply is a significant issue in negligence cases, including whether or not some emergency circumstances existed that would make a defendant’s action reasonable given those emergency circumstances. Depending on the type of setting in which an LD outbreak occurs, there are several different theories of negligence that could apply: 
· Premises Liability—This theory is most likely to be used against a facility involved in an LD outbreak. An individual or entity who owns, controls, and/or operates a facility (e.g., building, pool, manufacturing site) may be held responsible for injuries that occurred to people present at the facility. In general, premises liability cases can use the reasonable person standard of care: the premises possessor owes a duty of reasonable care to anyone entering the premises, regardless of their relationship to the premise’s possessor.[footnoteRef:2] However, the standard of care will be different depending on what type of facility is involved in the LD outbreak—hospital, congregate living facility, hotel, pool, etc. The specific standards that will be applied to a particular type of facility will be found in statutory and regulatory requirements, industry standards, and court decisions. [2:  Note that the traditional analysis of premises liability cases depends on whether the defendant was in possession of the premises (e.g., ownership, lease) and the status of the plaintiff (e.g., invitee, licensee, or trespasser). While possessors owe a duty of care to invitees and licenses, they generally do not for trespassers. In some states, a general reasonable person standard has replaced this traditional analysis based on the status of the person entering the premises; however, some states still have different rules for trespassers (even innocent ones). ] 


· Negligence Per Se—This theory allows a statute or regulation to be used to set the standard of care when determining negligence. In order to find negligence per se, the plaintiff must be in the category of persons the statute was intended to protect and the injury must be one that the statute was intended to prevent. If the plaintiff meets these requirements, then the defendant is found to be negligent based on the violation of a controlling statute or regulation. Negligence per se is a subset of both negligence and statutory violations; however, all negligence claims do not require violation of a statute to be successful, and all violations of statutes do not constitute negligence per se. 

In some states, only statutes, which have been passed by a legislature, are allowed to be used to establish a standard of care in a negligence per se case.[footnoteRef:3] For example, in a New York case involving a plaintiff who acquired LD from a hot tub at a vacation property, the court did not allow the plaintiff to rely on the state’s pool sanitation regulations to establish negligence per se because New York law only allows for negligence per se when a statute is violated.[footnoteRef:4] The violation of the pool regulations could only be used to provide some evidence of negligence.[footnoteRef:5] However, other states allow violations of administrative regulations to be used to determine the standard of care in a negligence per se case. For example, in these jurisdictions a building code or pool sanitation regulation can be used to establish how a facility should maintain their systems to avoid Legionella contamination. If the facility violated the regulations, they can be found negligent. State regulations and local ordinances may also adopt by reference specific national standards into their regulations/ordinances, such as ANSI/ASHRAE 188-2015 or ANSI/ASHRAE 188-2018 (Legionellosis: Risk Management for Building Water Systems).[footnoteRef:6] Even if industry standards like these are not adopted into law or codes, they can still act as evidence of what the standard of care should be regarding managing Legionellosis risks.[footnoteRef:7] [3:  Stout, J.E. and Boehlert, G.R. Legal Significance of ANSI/ASHRAE Standard 188-2015. Retrieved from https://www.facilitiesnet.com/facilitiesmanagement/article/Legal-Significance-of-ANSIASHRAE-Standard-188-2015--16353. Accessed August 27, 2020.]  [4:  Hopkins v. Booth, 16-CV-1020V(F) (W.D.N.Y. Nov. 20, 2017).]  [5:  Hopkins v. Booth, 16-CV-1020V(F) (W.D.N.Y. Nov. 20, 2017).]  [6:  See ASHRAE. ASHRAE Publishes Updated Legionellosis Standard. August 13, 2018. Retrieved from https://www.ashrae.org/about/news/2018/ashrae-publishes-updated-legionellosis-standard. Accessed August 27, 2020. See also Stout, J.E. and Boehlert, G.R. Legal Significance of ANSI/ASHRAE Standard 188-2015. Retrieved from https://www.facilitiesnet.com/facilitiesmanagement/article/Legal-Significance-of-ANSIASHRAE-Standard-188-2015--16353. Accessed August 27, 2020.]  [7:  Stout, J.E. and Boehlert, G.R. Legal Significance of ANSI/ASHRAE Standard 188-2015. Retrieved from https://www.facilitiesnet.com/facilitiesmanagement/article/Legal-Significance-of-ANSIASHRAE-Standard-188-2015--16353. Accessed August 27, 2020.] 


· Medical Malpractice—Healthcare professionals may be subject to medical malpractice claims, which are a type of negligence claim. The elements of proof for a medical malpractice claim are the same as for negligence: the healthcare professional owed a duty of care to the patient, which duty was breached by failing to use the knowledge and skills of the profession (standard of care), directly resulting in the injury to the patient. For example, if a physician or another healthcare professional fails to diagnose a case of LD, the patient, or their successors, may have be able to sue for medical malpractice.

[bookmark: _Hlk49431401]While there are many other theories of negligence, the foregoing theories are the most frequently used in lawsuits associated with LD. Apart from civil lawsuits, facilities in which LD outbreaks occur may also be subject to regulatory and administrative proceedings for violations of their permits/licenses and any applicable laws and regulations.

Regulatory and Administrative Proceedings 
Administrative liability can arise when a facility or individual violates the terms of their government-issued permit or license or violates an ordinance, regulation, or statute that governs their operation. Violations of the conditions of a permit, license, or ordinance generally begins with failure to comply with applicable requirements, which are identified via routine inspections and inspections following complaints and cases/outbreaks. This will begin an administrative process in which violations must be addressed and may be challenged through an appeals process by the involved facilities. Typically, involved facilities will be given a schedule by which to remediate identified deficiencies and will be re-inspected to determine if the deficiencies have been properly addressed. For more serious events or repeated violations, a facility may be subject to stronger penalties such as temporary closure and/or fines. If these facilities resume operations, they may be involved in a probationary period and be subject to greater oversite of their operations while on probation. For more egregious events, the facility may be ordered to permanently close or the operators may lose their license to operate. The facility will have due process rights laid out either in federal or STLT administrative procedure laws or in the specific code governing the business type (e.g., hotels, recreational water facilities) or the type of violations involved (e.g., health code, sanitation code, building code). Administrative liability can also ultimately give rise to civil monetary fines, and in some cases, criminal monetary penalties and jail time.

As with facilities, individuals who are licensed in a jurisdiction for a particular trade or profession are likewise subject to administrative processes and sanctions if they violate the statutes, regulations, or ordinances governing their professions. Administrative penalties can range from reprimand, retraining, temporary suspension, or loss of license to practice in the jurisdiction. Proceedings to investigation regulated professions are also subject to federal and STLT administrative procedure laws and due process provisions in codes regulating the profession. 
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