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Legal Authorities for Legionnaires’ Disease Activities

While this toolkit focuses on the variety of settings in which Legionnaires’ Disease (LD) events occur, there are foundational legal authorities that empower public health and other agencies to act across a range of settings. These public health legal authorities are furthered by statutes and regulations governing the operations of specific facility types (e.g., hotels, hospitals) and systems (e.g., pools). This chapter gives a brief overview of: Please Note: Any legal analysis of a specific case or outbreak depends on the facts of that event and the laws of the jurisdiction in which it occurs. Public health department personnel should consult with their agency/government legal counsel if questions or uncertainties arise in a particular investigation. Information about laws and legal theories discussed in this section and the toolkit are for information only and are not legal advice.

· The sources of public health legal authority.
· The types of authorities available to public health and other agencies to address LD.

Sources of Public Health Authority
The authority of state, tribal, local, and territorial (STLT) public health officials and departments is both established in and constrained by several types of legal sources, including constitutions, statutes, regulations, and judicial decisions. (See Box 1) The ultimate authority for state public health action arises from the Tenth Amendment to the U.S. Constitution which grants states the powers and rights not specifically delegated to the U.S. government in the Constitution. Known as the “state police power”, states (and localities through delegation) are empowered to make and enforce laws that promote the health, safety, and welfare of the public.[footnoteRef:1] Tribal nations are sovereign entities and therefore have inherent rights of self-governance.[footnoteRef:2] Territories are granted self-governance authorities by the U.S. Congress under the Constitution.[footnoteRef:3] Thus, these collective legal authorities all support the primary mission of public health departments, which is to protect and promote the public’s health. The legal authorities of STLT governments are further contained in state, tribal, and territorial constitutions. [1: Footnotes will be streamlined and edited to style guide once text is finalized
 Holt, JD, et al. (2018) Legal Considerations. In Rasmussen SA and Goodman RA. The CDC Field Epidemiology Manual. New York: Oxford University Press, 2019. CDC. Retrieved from https://www.cdc.gov/eis/field-epi-manual/chapters/Legal.html. Accessed August 27, 2020.]  [2:  CDC. Tribal Public Health. Tribal Public Health Law Resources. Webpage last reviewed by CDC March 2, 2017. Retrieved from https://www.cdc.gov/phlp/publications/topic/tribal.html. Accessed August 27, 2020. ]  [3:  U.S. Const. art. IV, § 3, cl. 2.] 
BOX 1: Sources of Legal Authority
· Constitutions – The U.S. Constitution, state and territorial constitutions, and tribal constitutions or similar foundational documents.
· Statutes—Laws passed by legislative bodies in states, territories, and Tribal nations.
· Regulations – Administrative rules adopted by states, territories, and Tribal nations to implement programs and actions authorized by statutes.
· Local Charters and Ordinances – Laws and rules adopted by local governments.
· Judicial Decisions – Interpretations of federal, state, and local laws and rules by the courts.

· Executive Orders—Orders issued by chief executive of a government (e.g., President, governor) that have the force of law.



Although public health legal authorities are significant, they are not without limitations. The U.S. Supreme Court has established that courts will defer to the authorities granted to public health agencies through legislation but that the powers must be exercised based on persuasive public health and medical evidence, and agencies cannot act in an arbitrary manner or in a way that poses unreasonable risks for harm.[footnoteRef:4] [4:  Jacobson v. Massachusetts, 197 US 11; 25 S. Ct. 358 (1905).] 


Types of Legal Authorities Available to Public Health 
The authority of public health agencies to identify, investigate, and order mitigation of Legionella-contaminated facilities is supported by several types of laws. Collectively, these laws simultaneously empower and constrain public health activities. These laws fall into several categories described below.

General Governmental Laws
These laws apply generally to any governmental agency. Laws such as administrative procedures or government records retention laws are examples of general governmental laws. As will be discussed in Chapter 3, freedom of information/open records and confidentiality laws are other examples of these types of laws. These laws also establish the relationship of localities to the state and the powers granted to local governments. 

Broad Public Health Laws
These laws authorize a public health agency and other agencies, as well as specific officials (e.g., state health agency director, local health officer), to take actions necessary to prevent and respond to public health threats. Local agencies and officials can be granted specific powers to protect public health in state law. The kinds and extent of local public health authorities are also a function of the structural relationship between the state health agency and local health agencies (i.e., centralized, decentralized, shared/mixed), which relationship may be defined in state law.

Communicable Disease Laws
These laws define the authority of public health officials to undertake surveillance, investigation, and control measures to address communicable diseases and conditions. Public health agencies are generally given broad statutory authorities by the legislature to collect information and require reports of diseases, conditions, and outbreaks. Legislatures also typically grant public health agencies with the authority to adopt regulations identifying the specific diseases or conditions must be reported, who must report them, and how to report. As discussed in Chapter 1, Legionellosis is a nationally notifiable disease as determined by CSTE[footnoteRef:5] and designated in the National Notifiable Diseases Surveillance System (NNDSS) at CDC.[footnoteRef:6] [5:  CSTE. Position Statement 19-ID-04. June 6, 2019. Revision to the Case Definition for National Legionellosis Surveillance. Retrieved from https://cdn.ymaws.com/www.cste.org/resource/resmgr/2019ps/final/19-ID-04_Legionellosis_final.pdf. Accessed August 27, 2020. For prior position statement, see CSTE. Position Statement 09-ID-45. Public Health Reporting and National Notification for Legionellosis. June 22, 2010. Retrieved from https://cdn.ymaws.com/www.cste.org/resource/resmgr/PS/09-ID-45.pdf. Accessed August 27, 2020.]  [6:  CDC. Legionella (Legionnaires' Disease and Pontiac Fever) How to Report Cases. Webpage last updated by CDC April 30, 2018. Retrieved from https://www.cdc.gov/legionella/health-depts/surv-reporting/report-cases.html. Accessed August 27, 2020.] 


Laws Governing Specific Facility and System Types
These laws govern the range of facility types and systems that can be implicated in LD outbreaks. The topics include, but are not limited to building, plumbing, and HVAC; commercial and multi-unit dwellings; pools and recreational water features; hospitals and health care facilities; and occupational and labor. Responsibility for enforcing these various laws can reside in other agencies/divisions in addition to public health agencies/divisions, such as healthcare licensing, housing, and building code enforcement. These specific types of laws are also addressed in the setting-specific modules in the toolkit.
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