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IMMUNITY ISSUES IN IN EMERGENCY PREPAREDNESS AND RESPONSE

Overview
Individuals and organizations who participate in emergency preparedness and response activities can potentially be liable under multiple theories of civil and even criminal liability. Within the context of civil liability, negligence claims are the most likely to arise but other civil claims such as intentional torts, violations of statutory or regulatory requirements, strict liability, and constitutional violations may occur.[footnoteRef:1] Legal protections against liability have been created to address the concerns of volunteers and others involved in emergency response, as well as to ensure that there are adequate numbers of medical, public health, and other individuals and institutions to participate in response efforts. These various laws work together to form a patchwork of immunities and other defenses against liability. These protections, however, can be highly dependent on the nature of the services provided by the person (e.g., volunteer vs. paid employee) and the extent of protections provided under the program the person is participating in.  [1: Footnotes will be streamlined and edited to style guide once text is finalized
 See “Liability in Emergency Preparedness and Response” document in this series for more detail.] 


This document reviews various immunity and other liability protections for individuals and entities. It should be reviewed in conjunction with two other documents in this series: Liability in Emergency Preparedness and Response, and Workers’ Compensation in Emergency Preparedness and Response. These documents address the potential theories of liability and avenues for compensation. Finally, this document is intended to provide general information on the topics presented; it is not intended to be a comprehensive treatment of the law or to provide legal advice. The laws surrounding immunity are a mix of common law decisions (represented in the case law of individual jurisdictions), statutory law, and constitutional law in individual states, tribes, and territories (STT), as well as federal laws that may preempt STT laws. As such, readers should examine the laws in their own jurisdictions to determine how the liability protections discussed here would be addressed in their specific jurisdictions.

Liability Protections and Immunities
While real and perceived liabilities for various actors involved in emergency preparedness and response activities can seem daunting, there are significant sources of liability protection available at the state and federal levels. Many of these protections were newly developed or refined in the last twenty years. Others are fundamental principles such as sovereign/governmental immunity that continue to evolve as our understanding of modern emergencies likewise evolves. What has emerged is a mosaic of protections that can provide varying degrees of coverage: the extent to which liability protections are available to any individual, entity, or group of persons will depend on the actor, the law providing the protections, and the circumstances surrounding a particular emergency response. This section reviews some of the available STT immunity and liability protections, highlights the actors covered, and discusses the types and extent of liability protections provided. 

Federal Liability Protections and Immunities

Federal Governmental and Tribal/Sovereign Immunity
The federal government’s sovereign immunity has its roots in the English common law that became the foundation of the U.S. legal system as the nation developed. The common law doctrine of sovereign immunity holds that the “king”—the state—cannot commit an illegal act and therefore cannot be sued. This doctrine has been modified through court decisions and laws like the Federal Tort Claims Act[footnoteRef:2] (FTCA) to allow suits against federal government employees and agents in certain circumstances. [2:  Federal Tort Claims Act, as amended. Codified at 28 U.S.C. §§1346(b), 2671-2680.] 


It should be noted that tribal governments are also immune for lawsuits under the principle of sovereign immunity. The U.S. Supreme Court equates the scope of tribal sovereign immunity to be equal to that of the federal government and the states.[footnoteRef:3] Tribal sovereign immunity has likewise been modified through court decisions and laws like the FTCA to allow suits against tribal employees and agents in specified circumstances.  [3:  [cite]] 


Federal Tort Claims Act (FTCA)
The FTCA is generally the exclusive path by which individuals can seek compensation when injured by employees acting within the scope of their work.[footnoteRef:4] The FTCA immunizes government employees from tort liability by substituting the federal government as the defendant in certain types of suits brought against the government. Specifically, the act allows suits for “injury or loss of property, or personal injury or death caused by the negligent or wrongful act or omission of any employee of the government while acting within the scope of his office or employment, under circumstances where the United States, if a private person, would be liable to the claimant in accordance with the law of the place where the act or omission occurred.”[footnoteRef:5]  [4:  Federal Tort Claims Act, as amended. Codified at 28 U.S.C. §§1346(b), 2671-2680.]  [5:  Federal Tort Claims Act, as amended. Codified at 28 U.S.C. §§1346(b), 2671-2680.] 


In the Indian Self-Determination and Education Assistance Act[footnoteRef:6], Congress extended FTCA coverage to negligent acts of tribal contractors fulfilling federal contracts, grants, or cooperative agreements, including those with the Indian Health Service.[footnoteRef:7] As a result of extending this coverage to tribal contractors, individuals injured by tribal employees may, under certain circumstances, seek compensation from the federal government. For coverage under FTCA, a tribal employee must be acting within the scope of his or her employment and within the scope of the tribe’s contract or compact.[footnoteRef:8]    [6:  Indian Self-Determination and Education Assistance Act of 1975. Pub. Law. No. 93–638, as amended. Codified at 25 U.S.C. 450f (d) and 25 U.S.C. 458aaa–15. See also Geoffrey D. Strommer & Stephen D. Osborne, The History, Status, and Future of Tribal Self-Governance Under the Indian Self Determination and Education Assistance Act, 39 Am. Indian L. Rev. 1 (2014). Retrieved from http://digitalcommons.law.ou.edu/ailr/vol39/iss1/1. ]  [7:  Indian Self-Determination and Education Assistance Act of 1975. Pub. Law. No. 93–638, as amended. Codified at 25 U.S.C. 450f (d) and 25 U.S.C. 458aaa–15.]  [8:  Indian Health Service. Federal Tort Claims Act. Retrieved from https://www.ihs.gov/riskmanagement/ftca/.] 


Prior to filing suit under the FTCA, a claimant must present a claim to the federal agency under which the claim arises. If the agency denies the claim or fails to act on it within a specified time period, a claimant can file suit in federal district court. If a suit is brought, the federal government stands in as the defendant in place of an employee sued for actions within the scope of their employment. Lawsuits under the FTCA are decided by a judge rather than a jury. Coverage under the FTCA does not require that an emergency declaration be in place before immunity attaches.
· Actors—The FTCA covers all government employees, including volunteer health professionals who have been deemed to be federal employees; it does not cover volunteers in nongovernmental settings.
· Protections—The FTCA contains a number of exceptions under which the United States may not be held liable even though a private employer could be held liable under state law; among these exceptions are: (1) the performance of discretionary functions; (2) commission of intentional torts; (3) injuries sustained by military personnel incident to their service. Federal employees may still be sued for violating the U.S. Constitution or a federal statute that authorizes suit against an individual.
· Relation to State Laws—Federal employees are immune from suit under state tort law.

Volunteer Protection Act
The federal Volunteer Protection Act (VPA) provides immunity for volunteers of nonprofit organizations or governmental entities against claims of ordinary negligence.[footnoteRef:9] The act does not require that an emergency declaration be in place for its protections to apply. [9:  Volunteer Protection Act of 1977, Pub. L. No. Pub. L. 105-19. Codified at 42 USC §14501 et seq.] 

· Actors—The VPA protects individual volunteers who are working without compensation and within their scope of responsibility for a governmental entity or nonprofit organization. VPA does not protect volunteers working in businesses (including for-profit hospitals) and organizational entities of any type (including nonprofit or governmental organizations) that use volunteers.
· Protections—The VPA shields volunteers from ordinary negligence. It does not protect volunteers from liability for: (1) actions beyond ordinary negligence (e.g., gross negligence); (2) actions for which the volunteer is not properly licensed or insured; (3) operation of a motor or other vehicle that requires a license and insurance; or (4) for any criminal conduct or civil rights violations. A plaintiff’s right to recover is limited to punitive damages from a protected volunteer; the VPA does not provide for payment of defense costs or payment of a judgment or settlement. The act also does not prohibit a nonprofit or governmental entity from suing its own volunteers.
· Relation to State Laws—The VPA expressly preempts state volunteer protection laws that provide less coverage than the VPA; states can adopt laws that provide greater protections than the VPA and thereby opt out of the federal VPA. States can also enact legislation that makes VPA inapplicable to state citizens in state courts. 

Public Readiness and Emergency Preparedness Act (PREP Act)
The Public Readiness and Emergency Preparedness Act of 2005 (PREP Act) authorizes the Health and Human Services Secretary to issue a declaration that provides immunity from liability to specified actors for claims of loss caused by or related to countermeasures (e.g., vaccines, drugs, devices) against diseases or other threats which have been determined by the HHS Secretary to be a public health emergency or pose a credible threat of a public health emergency.[footnoteRef:10] The PREP Act added new authorities to the Public Health Service Act to address concerns about potential liability associated with the development and administration of countermeasures. A PREP Act declaration is different from, and independent of, other federal emergency declarations. A separate public health emergency determination under Public Health Service Act section 319 or another statute is not required for PREP Act immunities to take effect unless the language of the PREP Act declaration conditions it effect on other determinations or declarations.[footnoteRef:11] [10:  Public Readiness and Emergency Preparedness Response Act of 2005, Pub. L. No. 109-148. Codified in the Public Health Service Act at 42 U.S.C. §247d-6d and §247d-6e. See also “Public Readiness and Emergency Preparedness Act” document in this series for more information about the PREP Act.]  [11:  HHS Office of the Assistant Secretary of Preparedness and Emergency Response. “Public Readiness and Emergency Preparedness Act Questions and Answers” webpage. Retrieved from https://www.phe.gov/Preparedness/legal/Pages/phe-qa.aspx.] 

· Actors—The PREP Act covers individual persons and entities. Covered persons may, at the secretary’s discretion, include manufacturers, distributors, program planners (i.e., state, tribal, local and territorial entities and individuals involved in planning or administering programs for the distribution of countermeasures), and qualified persons who prescribe, administer, or dispense countermeasures (i.e., healthcare and other providers), as well as the United States. Officials, agents, and employees of any of these entities or persons are also covered persons.
· Activities Covered—The immunity applies to the development, manufacture, testing, distribution, administration, and use of countermeasures.
· Countermeasures Covered—Countermeasures can include vaccines, drugs, or medical devices to be used against chemical, biological, radiological, and nuclear agents of terrorism, epidemics, and pandemics.
· Protections—The PREP Act provides immunity from tort liability (except for willful misconduct) for the condition or fear of death, physical, mental, emotional, injury, illness, or disability. Immunity includes covering claims for medical monitoring and the loss or damage to property, including business interruption. Claims must have a causal relationship to the development, distribution, administration, or use of the covered countermeasure. The PREP Act also authorizes an emergency fund, the Countermeasures Injury Compensation Program (CICP), to provide compensation for injuries directly caused by administration or use of a countermeasure covered by the HHS secretary’s declaration.

A PREP Act declaration by the HHS secretary only relates to providing immunity from liability for the covered persons and activities related to covered countermeasures. The act’s liability protections do not apply where the liability arose from willful misconduct. It also does not protect individuals who violate a person’s civil rights or who violate the Americans with Disabilities Act, among other exceptions. Furthermore, the PREP Act does not automatically protect everyone involved in a medical response to an emergency. Liability protection under the PREP Act is limited to a specific emergency and includes only the countermeasures and other conditions listed in the PREP Act declaration.

State Liability Protections and Immunities

State Governmental/Sovereign Immunity
State governments are immune from lawsuits under sovereign immunity conferred by the 11th Amendment of the U.S. Constitution. Like the federal government, some states have waived this immunity in certain circumstances through state tort claims or state claims acts. These acts generally immunize government employees from tort liability for acts or omissions committed within their scope of employment. Some states cap the amount of money damages available from a judgment against the state and frequently prohibit the recovery of punitive damages against the state. Some states extend these protections to volunteers; others declare them unpaid state employees during an emergency.

State Tort Claims Acts
State tort claims acts are generally modeled after the FTCA and are the most common type of statutory waiver of sovereign immunity.[footnoteRef:12] These types of laws either abolish state sovereign immunity generally and provide immunity only in specific circumstances or they preserve sovereign immunity generally but identify certain exceptions in which immunity is waived. [12:  For a summary of state tort claims acts and state claims acts, see Matthiesen, Wickert & Lehrer, S.C. Municipal/County/Local Governmental Immunity and Tort Liability in All 50 States. January 29, 2020. Retrieved from https://www.mwl-law.com/wp-content/uploads/2013/03/MUNICIPAL-COUNTY-LOCAL-GOVERNMENTAL-LIABILITY-CHART-00212510.pdf.] 


State Claims Acts
State claims acts are contrasted with state tort claims acts.[footnoteRef:13] Claims acts limit state sovereign immunity by establishing procedures for making claims against the state, which are overseen by a special claims court. The claims courts are empowered to decide claims, limit the amount of damages, and find exceptions to liability. [13:  For a summary of state tort claims acts and state claims acts, see Matthiesen, Wickert & Lehrer, S.C. Municipal/County/Local Governmental Immunity and Tort Liability in All 50 States. January 29, 2020. Retrieved from https://www.mwl-law.com/wp-content/uploads/2013/03/MUNICIPAL-COUNTY-LOCAL-GOVERNMENTAL-LIABILITY-CHART-00212510.pdf.] 


Emergency Authorities Statutes
State emergency laws can trigger additional legal authorities, suspend certain administrative requirements, and provide or enhance liability protections to specified responders upon a gubernatorial declaration of emergency.[footnoteRef:14] These emergency statutes may include liability protections for specified groups of volunteers and other responders that are more tailored to their services (e.g., health, fire, law enforcement, or engineering). These statutes can extend the rights and immunities provided to governmental employees to volunteers performing work that is eligible for coverage under governmental immunity and state tort claims acts. There is a wide range in the types and degrees of coverage provided to volunteers under emergency powers statutes. The provisions can be broad or duplicative of other provisions in state law. [14:  For a summary of state emergency authorities, see The Network for Public Health Law. Emergency Declaration Authorities Across All States and D.C. June 16, 2015. Retrieved from https://www.networkforphl.org/wp-content/uploads/2020/01/Emergency-Declaration-Authorities.pdf. See also Gregory Sunshine, Kelly Thompson, Akshara Narayan Menon, Nicholas Anderson, Matthew Penn, and Lisa M. Koonin. An Assessment of State Laws Providing Gubernatorial Authority to Remove Legal Barriers to Emergency Response. Health Security. Apr 2019.156-161. Retrieved from http://doi.org/10.1089/hs.2018.0126. ] 


State General Volunteer Protection Statutes
All states have some statutory protections for volunteers. The federal VPA (see above) preempts state laws that are less protective than the VPA but allows states to pass laws with greater protections. Generally, like the federal VPA, these statutes do not require that an emergency declaration be in place, apply to uncompensated individual volunteers for nonprofit and governmental entities only, and apply only to individual persons and not to organizations. However, because each state’s approach is different, it is important to identify what actors, actions, and liability protections are covered and those that are not under a specific state’s statute.[footnoteRef:15] [15:  See The Network for Public Health Law. Table - Legal Liability Protections for Emergency Medical/Public Health Responses. February 20, 2017. Retrieved from https://www.networkforphl.org/wp-content/uploads/2020/01/Legal-Liability-Protections-for-Emergency-Medical-and-Public-Health-Responses.pdf. ] 


State Healthcare Volunteer Protection Statutes
Many states have also adopted specific liability protections for volunteer health professionals (VHPs) in addition to or to supplement their emergency powers and general volunteer protection statutes.[footnoteRef:16] Like the VPA, VHP protection statutes confer immunity to volunteers from civil liability provided that certain conditions are met and are not dependent on the existence of an emergency declaration.  [16:  See The Network for Public Health Law. Table - Legal Liability Protections for Emergency Medical/Public Health Responses. February 20, 2017. Retrieved from https://www.networkforphl.org/wp-content/uploads/2020/01/Legal-Liability-Protections-for-Emergency-Medical-and-Public-Health-Responses.pdf.] 


Uniform Emergency Volunteer Health Practitioners Act (UEVHPA)
Some states have adopted the Uniform Emergency Volunteer Health Practitioners Act (UEVHPA), which is uniform model law adopted by the Uniform Law Commission.[footnoteRef:17] The UEVHPA was conceived as a way to further supplement the number of VHPs who can rapidly respond to emergency events, particularly since traditional mutual aid approaches were viewed as insufficient to rapidly deploy VHPs. The UEVHPA permits health professionals to register either in advance of or during an emergency to provide volunteer services in an enacting state. Under the UEVHPA, VHPs can register through governmentally established registration systems (e.g., ESAR-VHP or Medical Reserve Corps) or with registration systems established by disaster relief organizations, licensing boards, or national or multi-state systems established by associations of licensing boards or health professionals. UVEHPA liability protections become effective upon the state emergency declaration. [17:  Uniform Law Commission. “Emergency Volunteer Health Practitioners” website. Retrieved from https://www.uniformlaws.org/committees/community-home?CommunityKey=565933ce-965f-4d3c-9c90-b00246f30f2d.] 


Good Samaritan Laws
Good Samaritan laws can provide liability protection to volunteers who are near an emergency event and respond to help victims. No formal emergency declaration or activation of the volunteer as part of an emergency response force is required for Good Samaritan liability protections to attach. Every state has a Good Samaritan statute, but the actors eligible for coverage and qualifying circumstances under which care is delivered varies.[footnoteRef:18] Generally, Good Samaritan statutes cover the spontaneous rendering of aid and reduce the standard of care that would normally be required of the person supplying aid (e.g., a doctor or nurse helping a victim at the scene of an accident) to account for the exigent circumstances in which the care is being delivered. These laws generally do not apply to employees on duty (e.g., EMTs) and may not apply for pre-arranged or compensated volunteers. Good Samaritan laws provide limited immunity from civil liability for ordinary negligence to protected volunteers; they do not provide payment for defense costs, judgments, or settlements. As with other volunteer protection statutes, Good Samaritan laws do not cover egregious conduct. [18:  The Network for Public Health Law. Table - Legal Liability Protections for Emergency Medical/Public Health Responses. February 20, 2017. Retrieved from https://www.networkforphl.org/wp-content/uploads/2020/01/Legal-Liability-Protections-for-Emergency-Medical-and-Public-Health-Responses.pdf.] 


The UEVHPA also includes provisions related to entity liability. The act offers two alternatives to states for protecting volunteer health professionals during emergencies: Alternative A grants individual and entity liability protections for volunteer health professionals. Alternative B grants protection only to individuals who are uncompensated volunteers based on the criteria in the federal Volunteer Protection Act.

Mutual Aid Agreements
Mutual aid agreements are mechanisms through which jurisdictions provide assistance to other jurisdictions during emergencies. These agreements also generally include provisions for reimbursing expenses, providing liability protections to governmental personnel and volunteers who provide aid, and awarding compensation for injuries to personnel deployed under the agreement.[footnoteRef:19] [19:  See the “Mutual Aid and Assistance Agreements” document in this series.] 

· Emergency Management Assistance Compact—EMAC is the most widely adopted mutual aid agreement in the United Sates; it has been adopted by all states, the District of Columbia, and some territories. Congress ratified EMAC in 1996. EMAC provides an organized structure through which a state can request aid from other states during an emergency. Under EMAC, when officers or employees of one state provide aid to another state, they are considered to be agents of the state receiving aid for tort and immunity purposes. Covered individuals and the state itself are immune from tort liability for acts or omissions committed in good faith while rendering aid or providing supplies and equipment. EMAC also provides reciprocity for individuals who hold a license, certificate, or other authorization to practice medicine or other skilled professions to provide those services in the receiving state, subject to any limitations imposed by the receiving state. EMAC only applies to persons properly dispatched in response to an EMAC request. Immunity protections and license reciprocity will not automatically extend to volunteers who provide services outside of EMAC. Volunteers would have to be made temporary government employees to be covered under EMAC.

· Other Mutual Aid Agreements—In addition to EMAC, emergency mutual aid agreements can exist between states and tribes, between individual states or groups of states, between localities in a state, or internationally. Depending on the particulars of the agreement, states may enter various mutual aid arrangements as another way to provide assistance to affected jurisdictions while providing liability protections to government employees and others participating in the response. Tribes and local governments have entered into mutual agreements to address unique issues such as tribal sovereign immunity.
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