DRAFT 1
EMERGENCY AUTHORITIES AND SYSTEMS
PRACTICE GUIDE


This Practice Guide is intended to:
· Provide practice notes and tips gathered from public health emergency preparedness professionals and their legal counsel
· Assist state health agency staff and legal counsel to identify and analyze their state’s laws, rules, policies, and implementation plans governing the state’s ability to declare emergencies and the authorities triggered by the emergency declaration(s). 
· Highlight examples and templates from other jurisdictions

It is divided into three sections:
· Before or without an emergency declaration
· Emergency declaration process
· After an emergency declaration

Because each jurisdiction’s law is unique, this guide may not identify all issues that arise in the course of analyzing a law. In all instances the language and requirements of the specific jurisdiction’s laws, regulations, treaties, ordinances, rules, policies, guidance, case law, and other sources of legal authority overrule this general analysis guide. 

This resource is for informational purposes only and is not intended as a substitute for professional legal or other advice.

Emergency Authorities and Systems Topline Practice Notes 
· Identify the state or tribal statutory requirements for declaring emergencies in your state or tribe.
· Understand who can declare emergencies, under what circumstances, and the powers that do/do not flow from this declaration.
· Understand the procedures for implementing and the implications of declaring local or regional emergencies within the state and how these compare to statewide emergencies.
· Identify and understand how state requirements are modified when there is a federally declared emergency.
· Understand the legal and programmatic implications where there is no state declaration of emergency but there is a federal declaration of emergency.
· Identify and communicate to relevant audiences the effects of emergency declarations and any changes to regulatory or programmatic activities because of the declaration.



BEFORE OR WITHOUT AN EMERGENCY DECLARATION

Checklist – Existing Authorities that are Available without an Emergency Declaration

· Identify the existing authorities of the state health officer/agency director or the state health agency to do the following and identify the official(s) who can exercise these authorities:
· Contain public health nuisances
· Control contagious diseases
· Conduct surveillance and data collection
· Investigate for issues of public health concern
· Inspect for issues of public health concern
· Issue civil orders
· Issue criminal orders/warrants
· Institute quarantine and isolations measures
· Other relevant authorities
· Identify other state authorities that may be used to respond to a public health event without a declared emergency and the official/agency authorized to exercise these authorities.

· Identify any existing plans or procedures in place with other agencies or officials that address response activities for public health events when there is no emergency declaration in place.

· Analyze how the response to a public health event would proceed if there is no emergency declaration in place: 
· List the state’s response authorities and programs that are available without a declared emergency.
· List the state’s response authorities and programs that are NOT available unless there is a declared emergency.

· Develop a list that identifies available response authorities and programs that can be used to address a public health event in the absence of an emergency declaration.

· Establish a schedule to review and update the list of response authorities and programs.

· Identify the procedures for the state to request federal assistance with:
· Disaster Medical Assistance Team (DMAT) or Disaster Mortuary Operational Response Team (DMORT)
· Social Security Act §1135 waivers
· Strategic National Stockpile
· Other


Practice Notes – SSA 1135 Waiver
· Before an event, establish contact with regional HHS and CMS offices and state healthcare survey/regulatory agencies or offices to understand the policies and procedures involved in requesting and operating under a §1135 waiver.
· Determine what flexibilities are permitted to state survey agencies and regional HHS and CMS offices in flexing certain requirements without a §1135 waiver.

Practice Notes – Programs Associated with PAHPAIA 
· Identify the offices and/or agencies in your state that interact with HHS ASPR and its various programs. These state offices will most likely be in the state public health agency, but some programs might be housed in state homeland security or emergency management agencies.
· Identify and understand the HHS ASPR grants your state receives and the programmatic and administrative requirements of each.
· Identify and understand any parallel state statutory or regulatory requirements in the program areas addressed by PAHPAIA
· Identify requirements and expectations within PAHPAIA (e.g., performance measures, matching requirements, partnering requirements) and determine how these affect your state’s preparedness program.

Practice Notes – Mutual Aid Agreements
· Identify any statutory and regulatory provisions that govern the creation and operation of MAAs in your state.
· Identify the various MAAs and any other cooperation agreements through which the state and its agencies can receive or provide aid.
· Identify any gaps in emergency response capacity that may be addressed through MAAs.
· Understand the legal requirements contained in the MAAs and the legal processes though which they are operationalized.
· Understand how MAAs are operationalized by agencies and programs in your state, including the circumstances under which an incident command system (ICS) or emergency operations center (EOC) will be activated.

Practice Notes – EMAC 
· Identify the mechanisms and requirements your state uses to request and supply aid under EMAC.
· Identify any mechanisms your state might use to send volunteers through EMAC.
· Identify the mechanisms and requirements for deploying localities in your state under the auspices of EMAC.
· Identify any other mutual aid agreements your state is party to and the specific requirements for requesting and supplying aid under the other agreements.


Examples and Templates
· [insert here]


EMERGENCY DECLARATION PROCESS


Checklist – Identify Authorities to Declare Emergencies

· Identify the state's statute(s) to declare emergencies. 

· Determine if the state defines more than one type of emergency event and the thresholds for activating each. 
· Emergency
· Disaster
· Public health emergency
· Public health disaster
· Other

· For each type listed above, identify:
· The officers eligible to make a declaration
· The procedures required for making the declaration
· Any required information that must be included in the text of the declaration
· Any notice requirements and to whom the notice is required (e.g., state legislature) and the timing of notice (e.g., prior, simultaneous, subsequent)
· Any approval requirements and the officers or entities required to give approval
· Identify the terms of renewal and termination, including additional processes, notices, and approvals

Practice Notes – Stafford Act
· Understand how public health and other emergencies or disasters are legally defined in your state.
· Identify state agencies and offices that interact with FEMA and understand the health agency’s role during emergencies and disasters.

Practice Notes – PHSA 319 Declarations
· Identify circumstances in which your state might want or need a §319 determination.
· Identify the legal and programmatic effects a §319 determination has in your state.
· Understand what, if any, effects a §319 determination will have on your state's response and emergency legal authorities with and without a state emergency declaration.
· Identify the process your state or health agency should use in requesting federal assistance.


Examples and Templates
· [insert here]



[bookmark: _Hlk34395159]AFTER AN EMERGENCY DECLARATION

Checklist – Emergency Authorities Available with an Emergency Declaration

· Identify the authorities granted to the state health official/agency director or the state health agency if an emergency is declared:
· Identify any new authorities granted.
· Identify any existing authorities that are modified and how they differ from non-emergency authorities.

· Understand how the emergency authorities are operationalized in the state's emergency response plan(s).

· Identify other state authorities that become available if an emergency is declared and the officials or agencies authorized to exercise these authorities.

· Identify state systems that are activated as a result of the emergency declaration:
· Emergency operations center
· Incident command system
· Communications command center
· Other

· Identify legal requirements that will or should be suspended or modified during a declared emergency:
· Statutory requirements
· Regulatory requirements
· State administrative procedures
· Other requirements

· Identify how federal emergency declarations and waivers will affect authorities, programs, and stakeholders in your state:
· National Emergencies Act declarations
· Public Health Service Act §319 public health emergency determinations
· Public Readiness and Emergency Preparedness (PREP) Act declarations
· Stafford Act declarations
· Social Security Act §1135 waivers
· Other

· Identify and list the state’s obligations under mutual aid agreements the state may participate in:
· Emergency Management Assistance Compact (EMAC)
· Other interstate agreements
· Intrastate agreements
· International agreements
· Other

· Identify any communication and outreach plans/materials to inform stakeholders about anticipated effects of operating under an emergency declaration.


Practice Notes – Federal Preparedness Systems 
· Identify and understand how agencies/offices in your state interact with and implement their roles and responsibilities under the NRF and other national strategies.
· Understand how complementary state and tribal laws, regulations, and programs relate to federal planning and response strategies and frameworks.

Practice Notes – SSA 1135 Waivers
· If the state wishes to formally request a §1135 waiver, understand the process for doing so and draft template language in advance that can be customized during an event.
· During an event, use established plans and communication networks to request and implement §1135 waivers.


Examples and Templates
· [insert here]
· _____________________


FIGURE A

DECLARATION OF A NATIONAL EMERGENCY WITH RESPECT TO THE 
2009 H1N1 INFLUENZA PANDEMIC
BY THE PRESIDENT OF THE UNITED STATES OF AMERICA
A PROCLAMATION
October 24, 2009

“NOW, THEREFORE, I, BARACK OBAMA, President of the United States of America, by virtue of the authority vested in me by the Constitution and the laws of the United States, including sections 201 and 301 of the National Emergencies Act (50 U.S.C. 1601 et seq.) and consistent with section 1135 of the Social Security Act (SSA), as amended (42 U.S.C. 1320b-5), do hereby find and proclaim that, given that the rapid increase in illness across the Nation may overburden health care resources and that the temporary waiver of certain standard Federal requirements may be warranted in order to enable U.S. health care facilities to implement emergency operations plans, the 2009 H1N1 influenza pandemic in the United States constitutes a national emergency. Accordingly, I hereby declare that the Secretary may exercise the authority under section 1135 of the SSA to temporarily waive or modify certain requirements of the Medicare, Medicaid, and State Children's Health Insurance programs and of the Health Insurance Portability and Accountability Act Privacy Rule throughout the duration of the public health emergency declared in response to the 2009 H1N1 influenza pandemic. In exercising this authority, the Secretary shall provide certification and advance written notice to the Congress as required by section 1135(d) of the SSA (42 U.S.C. 1320b-5(d)).”

Source: 74 FR 55439
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