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Overview
When a state, tribal, local or territorial (STLT) government decides whether to declare a state of emergency, this decision determines the legal and operational resources available to respond to an emergency and has implications for governments, the private and non-profit sectors, and the public. STLT and federal emergency legal authorities are operationalized by various actors guided by preparedness plans and systems. Understanding the scope of STLT and federal emergency authorities, plans, and systems and how these interact are vital in preparing for and responding to public health emergencies.

STLT Emergency Declarations

Authorities Without an Emergency Declaration
[bookmark: _GoBack]State, tribal, and territorial officials have existing broad powers to address emergency situations by virtue of the statutory authorities granted to their positions without formally declaring a state of emergency. Local officials’ authorities to declare an emergency will depend on the authority granted to them under a state’s laws. Tribes, unlike local governments, are independent sovereign nations with the ability to declare their own emergencies under their tribal constitutions separate and independent from the federal, state or local governments.[footnoteRef:1] A STLT health officer’s non-emergency powers generally contain a broad grant of authority to, among other things, investigate the causes of disease, collect data, abate nuisances, and institute some quarantine and isolation measures. Depending on the circumstances of an event, these existing powers may be sufficient to adequately respond to or allow initial response measures to begin until an emergency is declared. Identifying authorities and capabilities to respond to emergencies without a declaration is also necessary should an event not meet the statutory definition required to initiate an emergency declaration. [1:  Sunshine, G. & Hoss, A. Emergency Declarations and Tribes: Mechanisms Under Tribal and Federal Law. Michigan State International Law Review. 2015. 24(1). pp. 33–44. Retrieved from https://www.ncbi.nlm.nih.gov/pmc/articles/PMC4703113/. ] 

Authority to Declare Emergencies
When conditions warrant, all STLT governments have mechanisms that allow officials to declare or to seek a state of emergency, thereby activating authorities and resources that are unavailable in non-emergencies. States and territories give the governor the authority to declare one or more types of emergencies. Jurisdictions have also granted state health officers/agency directors the authority to declare public health emergencies. Other state or tribal officials such as the emergency management agency director, homeland security director, or agricultural director may have similar powers. Local governments may have authority to declare an emergency and activate emergency authorities within their jurisdiction.

Types of State Emergencies
The determination of whether circumstances justify or require the declaration of an emergency depends on conditions set out in STLT law. Traditionally states and territories have a general statute that permits the governor to declare a state of emergency for any type of emergency or natural disaster, which can be construed broadly to include disease epidemics and other public health emergencies. Jurisdictions have also refined their approaches to defining emergencies; they may have one or more statutory definitions to define emergencies, including "disaster,” "emergency,” and "public health emergency.”[footnoteRef:2] In jurisdictions with multiple types of emergencies, it may be possible to have more than one type of emergency declared at the same time. If so, government officials must clearly understand the authorities that flow from each declaration, the agency roles and responsibilities activated, and the impacts on local governments, the private sector, and the public. [2:  See Hodge, J. Emergency Declaration Authorities. July 2, 2015. Retrieved from https://www.networkforphl.org/wp-content/uploads/2020/01/Emergency-Declaration-Authorities.pdf.] 


STLT Emergency Declaration Process
While unique to each jurisdiction, generally the governor or tribal council may declare an emergency by issuing an executive order or other declaration to that effect. The declaration addresses the effective dates and duration of the declaration, geographic areas covered, conditions giving rise to the emergency, and the agency or agencies leading the response activities. The declaration may also identify STLT rules and regulations that are waived or suspended during the emergency. Governors may be required to seek legislative approval for the imposition of an emergency within a given time after the declaration (e.g., within 30 days). Alternatively, a governor may be able to declare a state of emergency for a specified period (e.g., 30 days), but then would need legislative approval to renew the emergency declaration. For emergencies declared by other executive officers like a state health officer, such declarations may require simultaneous or subsequent approval by the governor and/or legislature. Locally declared emergencies may require approval by a local legislative body, state executive officers, and/or the state legislature.

Actions and Authorities Activated by STLT Emergency Declarations
The declaration of an emergency by a STLT government initiates an array of authorities and actions by these governments. Depending on the type of emergency declared, and the scope of authority granted to the official making the emergency declaration, the actions and authorities activated by an emergency declaration can include:
· Activation of governmental emergency response plans and mutual aid agreements.
· Activation of governmental emergency operations center and incident command system (ICS).
· Authorization to expend funds and deploy personnel, equipment, supplies, and stockpiles.
· Activation of statutory immunities and liability protections for those involved in response activities.
· Suspension and waiver of rules and regulations (and statutes, if allowed).
· Streamlining of governmental administrative procedures such as procurement requirements.

Federal Emergency Declarations and Authorities
As with STLT law, federal law imbues designated federal officials with broad powers that allow them to respond to and assist jurisdictions in responding to emergencies even without a federal emergency declaration. Thus, the Secretary of Health and Human Services (HHS) has broad authority under sections 301 and 311 of the Public Health Service Act to provide assistance to states and localities.[footnoteRef:3] Federal law also provides the president and other federal officials with authority to declare emergencies under specified conditions. Some of these federal authorities relevant to the public health context include[footnoteRef:4]: [3:  CDC. Selected Federal Legal Authorities Pertinent to Public Health Emergencies. August 2017. Retrieved from https://www.cdc.gov/phlp/docs/ph-emergencies.pdf.]  [4:  CDC. Selected Federal Legal Authorities Pertinent to Public Health Emergencies. August 2017. Retrieved from https://www.cdc.gov/phlp/docs/ph-emergencies.pdf.] 

· President—Stafford Act and the National Emergencies Act.
· HHS Secretary—Public Health Service Act Section 319 and Social Security Act Section 1135.

Actions and Authorities Initiated by Federal Emergency Declarations
Federal emergency declarations activate legal and programmatic responses from federal agencies including:
· Initiating federal assistance to STLT governments in the form of financial, personnel, services, logistical, and technical assistance.
· Activating emergency provisions in other laws including Social Security Act Section 1135 waivers and statutory immunities and liability protections, such as the Public Readiness and Emergency Preparedness Act (PREP Act).[footnoteRef:5] [5:  CDC. Selected Federal Legal Authorities Pertinent to Public Health Emergencies. August 2017. Retrieved from https://www.cdc.gov/phlp/docs/ph-emergencies.pdf.] 

· Easing regulatory requirements on individuals, organizations, and state, territorial, and local governments.
· Activating the National Response Framework, National Incident Management System, and other emergency response protocols and systems.

Implications of Emergency Declarations and Authorities
An emergency declaration can change the legal and operational landscape in which governments, private organizations, and the public operate during an emergency. Emergency declarations, especially if they occur at multiple levels (i.e., federal, state, territorial, tribal, or local), can confuse organizations and individuals. All governmental agencies need to understand the implications of operating under an emergency declaration, especially those that are not directly involved in response activities such as procurement offices. Jurisdictions must also understand the legal and operational effects of a federal emergency declaration. Federal declarations may affect compliance with federal legal and programmatic requirements. Federal declarations generally do not alter state legislative and regulatory requirements; however, state law will be preempted to the extent it conflicts with federal law. State declarations are necessary to modify states legal requirements. 
[bookmark: FedEmergPrepDirs_FS]
Emergency Preparedness Planning and Systems
Emergency declarations by the federal and STLT governments also activate plans and systems created to manage and respond to an emergency. The evolution of governmental emergency preparedness and response capabilities has been greatly influenced by U.S. federal policies and structures developed and refined over time. A concerted federal effort—mandated by legislation and presidential directives—has established frameworks for providing and coordinating emergency assistance to STLT governments. Federal grants have provided financial resources to STLT governments to engage in planning activities that complement federal action and to bolster STLT response capacity. The following sections highlight some of the key federal plans and systems developed to guide emergency preparedness and response activities in the U.S.[footnoteRef:6] [6:  See ASTHO. Resource Guide for Directors of Public Health Preparedness and Hospital Preparedness Program Coordinators. Version 2.0 October 30, 2015. Retrieved from https://www.astho.org/Preparedness/DPHP_HPP_ResourceGuide_V2_Oct2015/.] 


· Presidential Directives - Presidential directives are orders by the president which are issued under the president’s constitutional or other statutory powers. Presidential directives explain how Executive Branch agencies implement presidential authorities. There are different directive types, such as executive orders and policy directives. The naming and usage of various directive types can change from administration to administration.1 [footnoteRef:7] Presidential directives remain in effect when administrations change, unless otherwise stated in the document or until subsequent presidential action is taken. [7:  Relyea HC. Congressional Research Service. Presidential Directives: Background and Overview (98-611). November 26, 2008. Homeland Security Presidential Directives (HSPDs) were created in 2001 and are presidential directives that pertain to homeland security issues. The current administration and other use Presidential Policy Directives (PPDs) for homeland security issues.] 

· Presidential Policy Directive-8: National Preparedness—PPD-8 ordered the United States to undertake “…systematic preparation for the threats that pose the greatest risk to the security of the Nation, including acts of terrorism, cyber-attacks, pandemics, and catastrophic natural disasters.”[footnoteRef:8] The directive required the development of a national preparedness goal to identify core capabilities necessary for preparedness and a national preparedness system to guide activities to accomplish the national preparedness goal.[footnoteRef:9] The core capabilities are: prevention, protection, mitigation, response, and recovery.[footnoteRef:10] The National Preparedness Goal focuses on using a whole-community[footnoteRef:11] approach to preparedness, response, and recovery for all types of disasters and emergencies.[footnoteRef:12]  [8:  Presidential Policy Directive 8: National Security. March 30, 2011. Retrieved from https://www.dhs.gov/presidential-policy-directive-8-national-preparedness.]  [9:  Presidential Policy Directive 8: National Security. March 30, 2011. Retrieved from https://www.dhs.gov/presidential-policy-directive-8-national-preparedness.]  [10:  FEMA. National Preparedness Goal. Webpage updated May 2, 2018. Retrieved from https://www.fema.gov/national-preparedness-goal.]  [11:  FEMA identifies ‘whole community’ as “…individuals, businesses, nonprofits, community and faith-based groups, and all levels of government.” FEMA. National Preparedness System. Webpage updated January 29, 2019. Retrieved from https://www.fema.gov/national-preparedness-system.]  [12:  Presidential Policy Directive 8: National Security. March 30, 2011. Retrieved from https://www.dhs.gov/presidential-policy-directive-8-national-preparedness.] 


· National Preparedness System - The National Preparedness System outlines the process to be used in achieving whole-community preparedness as established by the National Preparedness Goal.[footnoteRef:13] FEMA identifies the following six components of the National Preparedness System: (1) identifying and assessing risk; (2) estimating capability requirements to address risks; (3) building and sustaining capabilities; (4) planning to deliver capabilities through a whole-community approach; (5) validating capabilities through exercises and simulations; and (6) reviewing and updating plans and capabilities as risks change over time.[footnoteRef:14] DHS and FEMA have created resources and tools that address these six elements and to assist STLTs in their own emergency preparedness and response activities.[footnoteRef:15] [13:  FEMA. National Preparedness System. Webpage updated January 29, 2019. Retrieved from https://www.fema.gov/national-preparedness-system.]  [14:  FEMA. National Preparedness System. Webpage updated January 29, 2019. Retrieved from https://www.fema.gov/national-preparedness-system.]  [15:  FEMA. National Preparedness System. Webpage updated January 29, 2019. Retrieved from https://www.fema.gov/national-preparedness-system.] 


· National Response Framework (NRF) – Establishes the foundational strategies for responding to emergencies. The NRF is implemented by FEMA, which released the fourth edition of the NRF in 2019.[footnoteRef:16] The NRF is not a source of legal authority for incident response; it is used to guide response activities that arise from events of all sizes whether an emergency is declared or not. The NRF uses a national, all-hazards approach that describes and integrates roles for federal, state, local, territorial, and tribal governments and the private and non-profit sectors in preparing, responding, and recovering from incidents. The NRF uses scalable and adaptable concepts identified the National Incident Management System to coordinate response activities among governments and organizations at all levels.[footnoteRef:17] Jurisdictions have looked to the NRF to structure their own response plans.  [16:  DHS. National Response Framework. Fourth edition. October 28, 2019. Retrieved from https://www.fema.gov/media-library-data/1582825590194-2f000855d442fc3c9f18547d1468990d/NRF_FINALApproved_508_2011028v1040.pdf. ]  [17:  DHS. National Response Framework. Fourth edition. October 28, 2019. Retrieved from https://www.fema.gov/media-library-data/1582825590194-2f000855d442fc3c9f18547d1468990d/NRF_FINALApproved_508_2011028v1040.pdf.] 


· National Strategy Documents - Federal legislation and presidential directives called for the development of strategies and plans to chart the nation’s planning and response activities for emergencies. These documents complement the National Response Framework, which establishes a national, all-hazards response structure. Key national strategy documents include the National Health Security Strategy[footnoteRef:18] and the National Strategy for Pandemic Influenza[footnoteRef:19] The national strategies also address plans for coordinating with state, local, territorial, and tribal governments, and the private sector. [18:  HHS. National Health Security Strategy. Webpage updated January 15, 2019. Retrieved from https://www.phe.gov/Preparedness/planning/authority/nhss/Pages/default.aspx.]  [19:  CDC. National Pandemic Strategy. Webpage update June15, 2017. Retrieved from https://www.cdc.gov/flu/pandemic-resources/national-strategy/index.html.] 


· National Incident Management System - The National Incident Management System (NIMS) establishes a framework for coordinating emergency response activities among federal, state, tribal, local, nongovernmental, and private sector organizations.[footnoteRef:20] NIMS defines operational systems, including the Incident Command System (ICS), Emergency Operations Center (EOC) structures, and Multiagency Coordination Groups (MAC Groups) that guide how personnel interact during incidents.[footnoteRef:21] NIMS provides a consistent framework for management of incidents at all jurisdictional levels regardless of the cause, size, or complexity of the event.  [20:  FEMA. National Incident Management System. Third Edition. October 2017. Retrieved from https://www.fema.gov/media-library-data/1508151197225-ced8c60378c3936adb92c1a3ee6f6564/FINAL_NIMS_2017.pdf.]  [21:  FEMA. NIMS Doctrine Supporting Guides and Tools. Webpage updated February 18, 2020. Retrieved from https://www.fema.gov/nims-doctrine-supporting-guides-tools.] 


How Federal Directives and Systems Affect States
Presidential directives establishing emergency planning and response policies and structures have directly affected STLT emergency preparedness and response activities. Federal agency emergency response and assistance to state, local, and tribal governments is organized according to the strategies and policies identified through various national strategies, frameworks, and protocols. 
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