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EMERGENCY AUTHORITIES AND SYSTEMS
EXECUTIVE SUMMARY
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This document provides an overview of important concepts related to emergency legal authorities and preparedness and response systems to address emergencies. It covers:
· Federal, state, tribal, local and territorial emergency authorities
· Liability, immunity and workers’ compensation considerations
· Mutual aid agreements
More information about these and other related concepts are contained in Emergency Authorities and Systems Toolkit.

State, Tribal, Local or Territorial Emergency Authorities
When a state, tribal, local or territorial (STLT) government decides whether to declare a state of emergency, this decision determines the legal and operational resources available to respond to an event, and has implications for governments, the private and non-profit sectors, and the public. STLT and federal emergency legal authorities are operationalized by various actors guided by preparedness plans and systems.
· Emergency Declaration – All STLT governments have mechanisms that allow officials to declare an emergency, thereby activating legal authorities and resources that may be unavailable in non-emergencies. STLT are authorized to declare one or more types of disasters and/or emergencies, including public health emergencies. Other state or tribal officials such as the emergency management agency director, homeland security director, or agricultural director may have similar powers. 
· Authorities Activated by an Emergency Declarations– An emergency declaration initiates an array of authorities and actions by STLT governments. Depending on the type of emergency declared, and the scope of authority granted to the official making the emergency declaration, the actions and authorities activated by an emergency declaration can include: activation emergency response plans and mutual aid agreement; activation of the emergency operations center and incident command system (ICS); authorization to expend funds and deploy personnel, equipment, supplies, and stockpiles; activation of statutory immunities and liability protections for those involved in response activities; suspension and waiver of rules and regulations (and statutes, if allowed); and streamlining of governmental administrative procedures such as procurement requirements.
· Authorities Without an Emergency Declaration – State, tribal, and territorial officials also have existing broad powers to address emergency situations by virtue of the statutory authorities granted to their positions without formally declaring a state of emergency. Local officials’ authorities to declare an emergency will depend on the authority granted to them under a state’s laws. A STLT health officer’s non-emergency powers generally contain a broad grant of authority to, among other things, investigate the causes of disease, collect data, abate nuisances, and institute some quarantine and isolation measures. Identifying authorities and capabilities to respond to events without an emergency declaration is necessary to initiate action before an emergency is declared or should an event not meet the statutory definition required to initiate an emergency declaration.

Federal Emergency Declarations and Authorities
As with STLT law, federal law imbues designated federal officials with broad powers that allow them to respond to and assist jurisdictions in responding to emergencies even without a federal emergency declaration. Thus, the Secretary of Health and Human Services (HHS) has broad authority under sections 301 and 311 of the Public Health Service Act to provide assistance to states and localities.[footnoteRef:1] Federal law also provides the president and other federal officials with authority to declare emergencies under specified conditions. Some of these federal authorities relevant to the public health context include the Stafford Act, the National Emergencies Act, Public Health Service Act section 319, and Social Security Act section 1135. (See below for a description of each of these acts.) [1: Footnotes will be streamlined and edited to style guide once text is finalized
 CDC. Selected Federal Legal Authorities Pertinent to Public Health Emergencies. August 2017. Retrieved from https://www.cdc.gov/phlp/docs/ph-emergencies.pdf.] 

· Actions and Authorities Initiated by Federal Emergency Declarations – Federal emergency declarations activate legal and programmatic responses from federal agencies including: initiating federal assistance to STLT governments (e.g., financial, personnel, services, logistical, and technical assistance; activating emergency provisions in other federal laws; easing regulatory requirements on individuals, organizations, and STLT governments; and activating emergency response protocols and systems.

Key Federal Emergency Authority Laws
· National Emergencies Act (NEA)—Allows the president to declare a national emergency, which activates emergency authorities contained in other federal statutes.[footnoteRef:2] NEA does not contain any specific emergency authority on its own but relies on the emergency authorities in other statutes, such as the Public Health Service Act. The NEA was used to declare the 2009 H1N1 influenza pandemic a national emergency. A declaration under the NEA (or the Stafford Act) and a Section 319 public health emergency declaration are required before the HHS secretary can exercise Social Security Act Section 1135 waiver authority. [2:  National Emergencies Act, Pub. L. No. 94-412. Codified at 50 U.S.C. §1601 - §1651.] 

· Robert T. Stafford Disaster Relief and Emergency Assistance Act (Stafford Act)—Authorizes the delivery of federal emergency technical, financial, logistical, and other assistance to STLT jurisdictions.[footnoteRef:3] A governor/tribal leader must first determine that an event overwhelms the jurisdiction’s capacity to respond and request a presidential declaration under the Stafford Act before the president can declare all or a portion of a state a “major disaster” or “emergency” area. The Federal Emergency Management Agency (FEMA) coordinates administration of disaster relief resources and assistance to states. The President can declare an emergency without first receiving a request if the emergency involves an area of federal primary responsibility such as a federal building. A Stafford Act declaration can be used to activate other public health emergency response authorities such as Social Security Act section 1135 waiver authorities. [3:  Robert T. Stafford Disaster Relief and Emergency Assistance Act of 1988. Pub. L. No. 100-707; amending Pub. L. No. 93-288. Codified at 42 U.S.C. §§ 5121-5207. Note that the Disaster Recovery Reform Act of 2018 (DRRA) significantly amended the Stafford Act by, among other things, increasing federal investment in pre-disaster mitigation, raising reimbursement rates for STLT governments on some disaster costs, and authorizing STLT governments to administer housing assistance grants. The Disaster Recovery Reform Act of 2018. Pub. L. No. 115–254, div. D. Codified in part at 42 U.S.C. §§ 5121-5207. The DRRA was included in the FAA Reauthorization Act (Pub. L. No. 115-254) as subdivision D.] 

· Public Health Service Act Section 319—Authorizes the HHS secretary to determine that a public health emergency exists, which initiates emergency powers that permit the federal government to assist STLT governments, suspend or modify certain legal requirements, and expend available funds to address public health emergencies[footnoteRef:4]. A section 319 public health emergency declaration is separate and distinct from a presidential declaration under the National Emergencies Act or the Stafford Act. The secretary does not need a presidential declaration to issue a public health emergency declaration under section 319; however, a presidential declaration is required in addition to a section 319 declaration if the secretary wants to exercise waiver authority under Social Security Act section 1135. Other sections of the Public Health Service Act, including Sections 301 and 311, permit the secretary to render assistance to states and localities without declaring a public health emergency. [4:  Public Health Service Act, Pub. L. No. 104-321; Codified at 42 U.S.C. § 247d. ] 

· Social Security Act Section 1135—Authorizes the HHS secretary to temporarily waive or modify certain Medicare, Medicaid, Children’s Health Insurance Program (CHIP), and Health Insurance Portability and Accountability Act (HIPAA) requirements affecting healthcare facilities and providers during national emergencies.[footnoteRef:5] Section 1135 waivers require both a presidential declaration under the National Emergencies Act or Stafford Act and a public health emergency determination by the HHS secretary under Public Health Service Act section 319. Once the 1135 waiver authority has been issued, individual providers’ requirements are not automatically modified; the waivers are implemented on a case-by-case basis through the Centers for Medicare & Medicaid Services, HHS regional offices, and state health facility survey agencies. [5:  Social Security Act, Pub. L. No. 74-271, as amended. Codified at 42 U.S.C. ch. 7. See 42 U.S.C. §1320b–5.] 

· Pandemic and All-Hazards Preparedness and Advancing Innovation Act (PAHPAIA) – Reauthorizes programs and initiatives to improve the nation’s public health preparedness, enhance the capacity of the emergency response workforce, and further address new and reemerging infectious diseases and other threats.[footnoteRef:6] Like its precursors, PAHPAIA is primarily authorizing legislation that directs HHS to establish and continue positions and programs related to public health emergency preparedness and response, including . provisions of PAHPAIA relevant to state, tribal, local, and territorial (STLT) public health in the following areas: STLT emergency capacity and funding; healthcare sector emergency preparedness; emergency volunteers; at-risk individuals; and, infectious diseases and medical countermeasures and products.  [6:  Pandemic and All-Hazards Preparedness and Advancing Innovation Act of 2019, Pub. L. No. 116-22. Signed into law in June 2019, PAHPAIA is the latest reauthorization of the Pandemic and All-Hazards Preparedness Act first enacted in 2006 (Pub. L. No. 109-417) and reauthorized in 2013 (Pub. L. No. 113–5). PAHPAIA amends various provisions of Public Health Service Act and the Federal Food, Drug, and Cosmetic Act to effectuate the reauthorized act.] 


Implications of Emergency Declarations and Authorities
An emergency declaration can change the legal and operational landscape in which governments, private organizations, and the public operate during an emergency. Emergency declarations, especially if they occur at multiple levels (i.e., federal, state, territorial, tribal, or local), can confuse organizations and individuals. All governmental agencies need to understand the implications of operating under an emergency declaration, especially those that are not directly involved in response activities such as procurement offices. Jurisdictions must also understand the legal and operational effects of a federal emergency declaration. Federal declarations may affect compliance with federal legal and programmatic requirements. Federal declarations generally do not alter state legislative and regulatory requirements; however, state law will be preempted to the extent it conflicts with federal law. State declarations are necessary to modify states legal requirements. 

[bookmark: _Hlk34390013]Liability, Immunity and Workers’ Compensation Considerations
Concerns about liability regularly arise during emergency response situations. Government employees, volunteers and healthcare providers, and entities such as businesses and nonprofits all worry about potential liability for their actions during an emergency. They are also concerned about if and how they will receive compensation if they are injured during their response activities.

Potential Liabilities in Emergencies
Persons or entities (e.g., businesses, nonprofits) are legally responsible for their own acts or omissions and may be vicariously liable for the acts or omissions of another person with whom they have a particular legal relationship (e.g., employee, agent, officer). Persons and entities involved in emergency response activities could be liable under a number of legal theories; most commonly, for civil tort liability. A tort is an action in which an actor (a person or entity) either intentionally or unintentionally causes harm to another person or property. Intentional torts occur when an actor intends to harm a person or property. Unintentional torts occur when an actor harms another person or property but did not intend to harm. 

Negligence is the most frequently identified unintentional tort and the legal theory most likely to arise from harms stemming from an emergency response.[footnoteRef:7] Negligence occurs when a person or entity with a duty to another fails in the performance of that duty, thereby causing harm to the other person. Within negligence there are a number of theories that could apply in the emergency response context: medical malpractice, failure to plan or prepare, breach of privacy and confidentiality, or premises liability. A claim of gross negligence, which can also encompass willful or wanton conduct, can arise if the conduct or failure to act is so reckless that it demonstrates disregard for whether injury or harm will occur. A person or entity may assert a defense of immunity against a negligence claim.  [7:  Readers should examine the laws in their own jurisdictions to determine how the theories of liability discussed here would be addressed in their specific jurisdictions.] 


Immunity in Emergencies
There are traditional immunities in the law as well as newer immunity protections that have been developed over the last twenty years in federal and STLT law; together, these various laws form a patchwork of liability protections. These protections serve an important public policy function by ensuring that there are adequate numbers of medical, public health, and other individuals and institutions that are able to participate in preparedness and response efforts. Yet these protections can depend on the nature of the services provided by the person (volunteer vs. paid employee) and the extent of protections provided under the emergency response program the person is deployed under. 

The defense of governmental or sovereign immunity is a traditional theory of immunity that has its roots in English common law. This doctrine holds that a government and employees and agents of the government cannot be sued for injuries that occur in the course of their official duties. This immunity, however, has been refined over time. In one approach, state and federal tort claims laws expressly allow governments to be sued like a private party with certain exceptions. In another approach, the overall concept of governmental immunity is retained but waived in some instances, such as when government employees have committed gross negligence, criminal acts, or violations of constitutional rights. 

Several federal, STLT, and model laws have been created or refined that provide immunity and other liability protections for specific individuals, entities, or classes of actors for their roles in preparing for or responding to an emergency. STLT jurisdictions have their own body of law regarding immunity protections during emergencies. Some of the key federal laws include the following:
· Federal Tort Claims Act (FTCA)—Permits lawsuits to be brought against federal government and tribal employees in certain circumstances.[footnoteRef:8] FTCA allows individuals to seek compensation when they are injured by government employees acting within the scope of their duties. The act immunizes government employees from tort liability (except in certain instances); the federal government assumes an employee’s role as defendant in a lawsuit against the employee. In the Indian Self-Determination and Education Assistance Act[footnoteRef:9], Congress extended FTCA coverage to negligent acts of tribal contractors fulfilling federal contracts, grants, or cooperative agreements, including those with the Indian Health Service.  [8:  Federal Tort Claims Act, as amended. Codified at 28 U.S.C. §§1346(b), 2671-2680.]  [9:  Indian Self-Determination and Education Assistance Act of 1975. Pub. Law. No. 93–638, as amended. Codified at 25 U.S.C. 450f (d) and 25 U.S.C. 458aaa–15 ] 

· Volunteer Protection Act—Provides immunity from ordinary negligence to volunteers of nonprofit organizations or governmental entities. It does not cover gross negligence, willful misconduct, recklessness or acts committed by the volunteer while intoxicated or operating a motor vehicle.[footnoteRef:10] It does not cover organizational entities of any type or persons volunteering at private businesses. The act does not require a declared emergency for its protections to apply. [10:  Volunteer Protection Act of 1977, Pub. L. No. Pub. L. 105-19. Codified at 42 USC §14501 et seq.] 

· Public Readiness and Emergency Preparedness Act (PREP Act)—Authorizes the HHS secretary to issue a declaration that provides immunity from tort liability for claims of loss caused by countermeasures against diseases or other threats of public health emergencies.[footnoteRef:11] The act covers persons and entities involved in the manufacture, testing, distribution, administration, and use of covered countermeasures. A PREP Act declaration is different from and independent of other federal emergency declarations. A separate emergency declaration under Public Health Service Act section 319 or another statute is not required for PREP Act immunities take effect. [11:  Public Readiness and Emergency Preparedness Response Act of 2005, Pub. L. No. 109-148. Codified in the Public Health Service Act at 42 U.S.C. §247d-6d and §247d-6e.] 


Workers’ Compensation and Disability Resources
Volunteers and other responders who participate in emergency response events may be injured during their deployment. Depending on the circumstances, workers’ compensation and other disability benefits may be available to provide payment for injuries received while participating in a response. These protections, however, are highly dependent on the nature of the services provided by the person (volunteer vs. paid employee) and an individual’s access to alternative compensation mechanisms. Workers’ compensation laws are enacted and administered by states. As such, each program is unique and the requirements for coverage and the types and amounts of benefits vary state to state. Some types of organizations or activities are exempted from coverage under state workers’ compensation programs, including nonprofit, charitable, or religious institutions, small businesses under a specific size, and hazardous occupations. Some states also exempt domestic service, agricultural employment, casual laborers, and state and local employees. Some of these groups may be provided coverage through other mechanisms, such as disability insurance or union agreements. 

Persons who act as volunteers in an emergency response scenario may not be eligible for coverage under a state’s workers’ compensation law because they are not considered to be employees while they are volunteering. Other considerations that can affect the determination of whether a person is eligible for workers’ compensation include which state law applies in an interstate deployment, who is covered under a state’s workers’ compensation law, who the employer is during the deployment, and what scope of activities are covered during the deployment. 

As an addition or an alternative to workers’ compensation, an individual may have access to other sources of disability benefits. Some people may have coverage for work-related or non-work-related injuries through paid sick leave, temporary or short-term disability benefits/insurance, and long-term disability insurance. Not all persons have access to these additional resources, however, unless an employer offers them or a person obtains an individual disability policy. The specifics of a disability policy will dictate whether coverage is available only for work-related injuries or for non-work-related injuries that may occur during a volunteer emergency response deployment. Federal and state laws have created mechanisms or funds to compensate specific groups of people based on their occupation or involvement in a specific injurious event. One such federal law is the Federal Employees Compensation Act (FECA), which provides workers’ compensation to civilian federal employees who are injured or killed during the course of their duties.[footnoteRef:12] Volunteers who may deploy in states under federal programs like the National Disaster Medical System or are otherwise deemed to be federal employees are covered under FECA. [12:  Federal Employees’ Compensation Act. Codified at 5 U.S.C. §§8101 et seq] 


Mutual Aid Agreements
Mutual aid agreements in which jurisdictions agree to exchange assistance during emergencies can also provide a source of immunity. Jurisdictions may have multiple mutual aid agreements with different parties. A key mutual aid tool is the Emergency Management Assistance Compact (EMAC), which is a congressionally authorized interstate mutual aid compact that provides a mechanism through which states can provide assistance to other states during emergencies.[footnoteRef:13] All states, DC and some territories have joined EMAC by adopting model language into their state’s statutes. EMAC addresses reimbursement, liability, compensation, and licensure issues. [13:  Emergency Management Assistance Compact, Pub. L. No. 104-321, 110 Stat. 3877.] 
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