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ROBERT T. STAFFORD DISASTER RELIEF AND EMERGENCY ASSISTANCE ACT 
AND 
THE DISASTER RECOVERY REFORM ACT

Overview
The Robert T. Stafford Disaster Relief and Emergency Assistance Act of 1988 (Stafford Act) and subsequent amendments authorize the president to declare a major disaster or emergency and for the federal government through the Federal Emergency Management Agency (FEMA) to deliver technical, financial, logistical, and other assistance to state, tribal, local, and territorial (STLT) governments and certain private nonprofit organizations, and individuals and families.[footnoteRef:1] [footnoteRef:2] The Disaster Recovery Reform Act of 2018[footnoteRef:3] (DRRA) significantly amended the Stafford Act by, among other things, increasing federal investment in pre-disaster mitigation, raising reimbursement rates for STLT governments on some disaster costs, and authorizing STLT governments to administer housing assistance grants.[footnoteRef:4] This document will primarily focus on aspects of the Stafford Act and DRRA relating to preparedness and response assistance for STLT governments. [1: Footnotes will be streamlined and edited to a style guide once text is finalized
 Robert T. Stafford Disaster Relief and Emergency Assistance Act of 1988. Pub. L. No. 100-707; amending Pub. L. No. 93-288. Codified at 42 U.S.C. §§ 5121-5207. See also CDC. Public Health Law Program. “Selected Federal Legal Authorities Pertinent to Public Health Emergencies.” August 2017. Retrieved from https://www.cdc.gov/phlp/docs/ph-emergencies.pdf.]  [2:  The Sandy Recovery Improvement Act of 2013 empowered tribal leaders to directly request federal assistance from the President. See Pub. L. No. 113-2 §§ 1101–1111. Codified at 42 U.S.C. §§ 5170, 5191. See also CDC, Public Health Law Program. “Selected Federal Legal Authorities Pertinent to Public Health Emergencies.” August 2017. Retrieved from https://www.cdc.gov/phlp/docs/ph-emergencies.pdf.]  [3:  The Disaster Recovery Reform Act of 2018. Pub. L. No. 115–254, div. D. Codified in part at 42 U.S.C. §§ 5121-5207. The DRRA was included in the FAA Reauthorization Act (Pub. L. No. 115-254) as subdivision D.]  [4:  Bragg, L. 2018 FAA Reauthorization Act and Disaster Recovery Reform Act Become Law. NCSL Blog. October 9, 2081. Retrieved from https://www.ncsl.org/blog/2018/10/09/2018-faa-reauthorization-act-and-disaster-recovery-reform-act-become-law.aspx. ] 


STLT Response and Request for Federal Assistance
The governor or tribal leader of an affected state/territory or tribal nation, respectively, must first respond to the emergency event and execute the jurisdiction’s emergency response plan before requesting a presidential declaration under the Stafford Act.[footnoteRef:5] If it becomes apparent that a presidential declaration may be necessary, FEMA directs that STLT governments work with their FEMA regional office to request a joint Preliminary Damage Assessment (PDA).[footnoteRef:6] The purpose of the PDA is to assess the extent of the disaster, its impact on public facilities and individuals, and the types of federal assistance needed.[footnoteRef:7] Information from the PDA is included in the gubernatorial/tribal request for declaration.[footnoteRef:8] The governor/tribal leader must certify in the request for a declaration that the magnitude of the event exceeds the jurisdiction’s capability to respond and that supplemental federal assistance is necessary.[footnoteRef:9] The governor/tribal leader must also furnish information on the nature and amount of STLT resources which have been or will be committed to the disaster and must certify that the STLT government obligations and expenditures will comply with all of the Stafford Act’s cost-sharing requirements.[footnoteRef:10]  [5:  42 U.S.C. 5170.]  [6:  FEMA. The Disaster Declaration Process. Webpage updated February 3, 2020. Retrieved from https://www.fema.gov/disaster-declaration-process. See also 44 C.F.R. §206.33. The regulations allow for an exception from the PDA requirement: “The requirement for a joint PDA may be waived for those incidents of unusual severity and magnitude that do not require field damage assessments to determine the need for supplemental Federal assistance under the Act, or in such other instances determined by the Regional Administrator upon consultation with the State. It may be necessary, however, to conduct an assessment to determine unmet needs for managerial response purposes.” 44 C.F.R. §206.33(d)]  [7:  FEMA. The Disaster Declaration Process. Webpage updated February 3, 2020. Retrieved from https://www.fema.gov/disaster-declaration-process. See also 44 C.F.R. §206.33.]  [8:  FEMA. The Disaster Declaration Process. Webpage updated February 3, 2020. Retrieved from https://www.fema.gov/disaster-declaration-process. See also 44 C.F.R. §206.33.]  [9:  42 U.S.C. 5170. See also 44 C.F.R. §206.35 (requests for emergency declarations), 44 C.F.R. §206.36 (requests for major disaster declarations), and FEMA. The Disaster Declaration Process. Webpage updated February 3, 2020. Retrieved from https://www.fema.gov/disaster-declaration-process.]  [10:  42 U.S.C. 5170.] 


The president may declare an emergency without first receiving a gubernatorial/tribal request if the emergency involves an area of "federal primary responsibility" in which principal responsibility for response rests with the federal government because the emergency involves a subject area for which the United States government exercises exclusive responsibility and authority.[footnoteRef:11] Such declarations were made during the 2001 Pentagon terrorist attack and the 1995 bombing of the Murrah Federal Building in Oklahoma City. Additionally, the president may provide accelerated federal assistance where it is necessary to save lives or prevent severe damage without first receiving a STLT request.[footnoteRef:12] [11:  42 U.S.C. 5191(b). See also CDC. Public Health Law Program. “Selected Federal Legal Authorities Pertinent to Public Health Emergencies.” August 2017. Retrieved from https://www.cdc.gov/phlp/docs/ph-emergencies.pdf.]  [12:  42 U.S.C. 5170a(6).] 


Presidential Declaration of Major Disaster or Emergency
A presidential declaration under the Stafford Act enables access to disaster relief assistance and funds appropriated by Congress. The Stafford Act authorizes the president to declare a major disaster or emergency in response to an incident or threatened incident that overwhelms the response capability of a STLT government. “Major disasters” are defined as any natural catastrophe or fire, flood, or explosion, regardless of cause, which is sever enough to warrant assistance under the act to alleviate the damage, loss, or hardship caused by the event.[footnoteRef:13] “Emergencies” are defined as any event for which federal assistance is needed to supplement STLT efforts to save lives, protect public health and safety, protect property, or avert the threat of a catastrophe.[footnoteRef:14] Notably, FEMA has identified domestic infectious disease events as potentially eligible for an emergency declaration under the Stafford act.[footnoteRef:15]  [13:  42 U.S.C. 5122(2). “ “Major disaster” means any natural catastrophe (including any hurricane, tornado, storm, high water, wind-driven water, tidal wave, tsunami, earthquake, volcanic eruption, landslide, mudslide, snowstorm, or drought), or, regardless of cause, any fire, flood, or explosion, in any part of the United States, which in the determination of the President causes damage of sufficient severity and magnitude to warrant major disaster assistance under this Act to supplement the efforts and available resources of States, local governments, and disaster relief organizations in alleviating the damage, loss, hardship, or suffering caused thereby.”]  [14:  42 U.S.C. 5122(1). “ “Emergency” means any occasion or instance for which, in the determination of the President, Federal assistance is needed to supplement State and local efforts and capabilities to save lives and to protect property and public health and safety, or to lessen or avert the threat of a catastrophe in any part of the United States.”]  [15:  FEMA. Infectious Disease Event. ORR Fact Sheet FP 104-009-001. May 2016. Retrieved from https://www.fema.gov/media-library-data/1464717519589-ba4712cb1eab5dfb47636b8a2a108676/InfectiousDiseaseFactSheetORR05132016.pdf.] 


FEMA has created a third type of declaration—Fire Management Assistance Grant (FMAG) declarations—through the regulatory process.[footnoteRef:16] FMAG is available to STLT governments to mitigate, manage, and control fires on public or private grasslands or forests that threaten destruction that would constitute a major disaster.[footnoteRef:17] The FMAG process differs significantly from the emergency and major disaster processes, including an expedited review and declaration process.[footnoteRef:18] Fire management programs were authorized in prior versions of the Stafford Act[footnoteRef:19], but amendments made in DRRA §1204 authorized FEMA to provide hazard mitigation grants whether or not a major disaster declaration has been made. [16:  FEMA. The Disaster Declaration Process. Webpage updated February 3, 2020. Retrieved from https://www.fema.gov/disaster-declaration-process. ]  [17:  FEMA. Fire Management Assistance Grant Program. Webpage last updated March 14, 2019. Retrieved from https://www.fema.gov/fire-management-assistance-grant-program. Program regulations are at 44 C.F.R Part 204.]  [18:  FEMA. Fire Management Assistance Grant Program. Webpage last updated March 14, 2019. Retrieved from https://www.fema.gov/fire-management-assistance-grant-program.]  [19:  Stafford Act §420 (42 U.S.C. §5187).] 


Types of Assistance Available
The presidential declaration specifies the types of assistance to be provided. Three types of assistance are authorized by the Stafford Act: individual, hazard mitigation, and public assistance. Assistance can take the form of direct federal aid in terms of services, grants, and technical support, or as reimbursement for services provided by or contracted for by affected jurisdictions. FEMA has extensive rules, policies, and guidance to further define eligibility and procedures for Stafford Act assistance, including which types of assistance are available under major disasters or emergencies.[footnoteRef:20]  [20:  See generally 44 CFR Part 206 and FEMA. The Disaster Declaration Process. Webpage updated February 3, 2020. Retrieved from https://www.fema.gov/disaster-declaration-process.] 

· Individual Assistance—Provides immediate direct and financial assistance to individuals for housing and other disaster related needs.[footnoteRef:21] [21:  FEMA. The Disaster Declaration Process. Webpage updated February 3, 2020. Retrieved from https://www.fema.gov/disaster-declaration-process. See also 44 CFR Part 206.] 

· Hazard Mitigation—Provides grants to affected governments to implement long-term hazard mitigation measures that reduce long-term risk to life and property from natural hazards after a major disaster declaration.[footnoteRef:22] Hazard mitigation assistance is available for major disasters but not emergencies under the Stafford Act.[footnoteRef:23] [22:  FEMA. The Disaster Declaration Process. Webpage updated February 3, 2020. Retrieved from https://www.fema.gov/disaster-declaration-process. See also 44 CFR Part 206.]  [23:  FEMA. The Disaster Declaration Process. Webpage updated February 3, 2020. Retrieved from https://www.fema.gov/disaster-declaration-process. See also 44 CFR Part 206.] 

· Public Assistance—Provides aid to eligible applicants seeking assistance with eligible costs for eligible work performed at eligible facilities. Funding for public assistance is divided generally into a 75 percent federal share and 25 percent state share; however, the federal share may be raised by presidential declaration.[footnoteRef:24]   [24:  FEMA. The Disaster Declaration Process. Webpage updated February 3, 2020. Retrieved from https://www.fema.gov/disaster-declaration-process. See also 44 CFR Part 206.] 

· Eligible applicants are STLT governments or certain private nonprofit entities that provide critical services (i.e., education, utility, emergency, or medical) or non-critical social services to the general public.[footnoteRef:25] [25:  44 CFR §206.222 and FEMA. Public Assistance Program and Policy Guide. April 26, 2018. V.3.1. Chapter 2. Retrieved from https://www.fema.gov/media-library-data/1525468328389-4a038bbef9081cd7dfe7538e7751aa9c/PAPPG_3.1_508_FINAL_5-4-2018.pdf. See also FEMA. Public Assistance: Local, State, Tribal and Private Non-Profit. Webpage updated May 20, 2019. Retrieved from https://www.fema.gov/public-assistance-local-state-tribal-and-non-profit.] 

· Eligible facilities are structures or equipment, such as public buildings, schools, hospitals, outpatient care centers, and custodial care facilities, that are owned by eligible applicants or for which the applicant has legal responsibility to maintain.[footnoteRef:26] [26:  44 CFR §206.221 and FEMA. Public Assistance Program and Policy Guide. April 26, 2018. V.3.1. Chapter 2. Retrieved from https://www.fema.gov/media-library-data/1525468328389-4a038bbef9081cd7dfe7538e7751aa9c/PAPPG_3.1_508_FINAL_5-4-2018.pdf. See also FEMA. Public Assistance: Local, State, Tribal and Private Non-Profit. Webpage updated May 20, 2019. Retrieved from https://www.fema.gov/public-assistance-local-state-tribal-and-non-profit.] 

· Eligible work is disaster recovery work performed on an eligible facility that is needed as the result of a major disaster event, located within a designated disaster area, and the legal responsibility of an eligible applicant.[footnoteRef:27] Two general types of work are recognized by FEMA: [27:  44 CFR §206.223 and FEMA. Public Assistance Program and Policy Guide. April 26, 2018. V.3.1. Chapter 2. Retrieved from https://www.fema.gov/media-library-data/1525468328389-4a038bbef9081cd7dfe7538e7751aa9c/PAPPG_3.1_508_FINAL_5-4-2018.pdf.] 

· Emergency work is assistance to meet immediate threats to life and property, such as debris removal and emergency protective measures, such as search, rescue, evacuation, emergency medical care, food, water, and shelter.[footnoteRef:28] [28:  44 CFR §§206.224-225 and FEMA. Public Assistance Program and Policy Guide. April 26, 2018. V.3.1. Chapter 2. Retrieved from https://www.fema.gov/media-library-data/1525468328389-4a038bbef9081cd7dfe7538e7751aa9c/PAPPG_3.1_508_FINAL_5-4-2018.pdf.] 

· Permanent work activities include repair, restoration, and replacement of damaged facilities owned by STLT governments or eligible private nonprofits.[footnoteRef:29] FEMA also encourages protection of damaged facilities from future events by offering assistance to cover hazard mitigation measures during the recovery process.[footnoteRef:30] [29:  44 CFR §206.226 and FEMA. Public Assistance Program and Policy Guide. April 26, 2018. V.3.1. Chapter 2. Retrieved from https://www.fema.gov/media-library-data/1525468328389-4a038bbef9081cd7dfe7538e7751aa9c/PAPPG_3.1_508_FINAL_5-4-2018.pdf.]  [30:  FEMA. Public Assistance: Local, State, Tribal and Private Non-Profit. Webpage updated May 20, 2019. Retrieved from https://www.fema.gov/public-assistance-local-state-tribal-and-non-profit.] 

· Eligible costs are those reasonable costs that can be directly tied to the performance of eligible work and comply with governmental procurement requirements[footnoteRef:31]. Eligible costs include labor, equipment, materials, contract work, as well as direct and indirect administrative costs.[footnoteRef:32] Costs are reduced by all applicable credits, such as insurance proceeds and salvage values.[footnoteRef:33] [31:  44 CFR §206.228 and FEMA. Public Assistance Program and Policy Guide. April 26, 2018. V.3.1. Chapter 2. Retrieved from https://www.fema.gov/media-library-data/1525468328389-4a038bbef9081cd7dfe7538e7751aa9c/PAPPG_3.1_508_FINAL_5-4-2018.pdf.]  [32:  44 CFR §206.228 and FEMA. Public Assistance Program and Policy Guide. April 26, 2018. V.3.1. Chapter 2. Retrieved from https://www.fema.gov/media-library-data/1525468328389-4a038bbef9081cd7dfe7538e7751aa9c/PAPPG_3.1_508_FINAL_5-4-2018.pdf.]  [33:  44 CFR §206.228 and FEMA. Public Assistance Program and Policy Guide. April 26, 2018. V.3.1. Chapter 2. Retrieved from https://www.fema.gov/media-library-data/1525468328389-4a038bbef9081cd7dfe7538e7751aa9c/PAPPG_3.1_508_FINAL_5-4-2018.pdf.] 

FEMA has also created guidance for state-led (i.e., state, tribal or territorial governments) Public Assistance projects in which the jurisdiction leads Public Assistance delivery operations with varying levels of federal oversight.[footnoteRef:34] [34:  FEMA. State-Led Public Assistance Guide. February 2019. Retrieved from https://www.fema.gov/media-library-data/1549560260399-ea1533f73d45708601be0b41ef1cd8d8/Final_StateLedPAGuide_20190204(508).pdf.] 


Infectious Disease Coverage 
FEMA notes that any activity that it or the Department of Homeland Security (DHS) would take in response to an infectious disease event would be done so as part of an integrated whole-community all-hazards approach and in concert with HHS and CDC as the primary federal agencies tasked with assisting STLT governments in responding to an infectious disease event.[footnoteRef:35] FEMA has identified domestic infectious disease events as potentially eligible for an emergency declaration under the Stafford act.[footnoteRef:36] FEMA can provide Public Assistance for rescue and evacuation of people, movement of people and supplies, and care, shelter, and other essential needs of affected people.[footnoteRef:37] [35:  FEMA. Infectious Disease Event. ORR Fact Sheet FP 104-009-001. May 2016. Retrieved from https://www.fema.gov/media-library-data/1464717519589-ba4712cb1eab5dfb47636b8a2a108676/InfectiousDiseaseFactSheetORR05132016.pdf.]  [36:  FEMA. Infectious Disease Event. ORR Fact Sheet FP 104-009-001. May 2016. Retrieved from https://www.fema.gov/media-library-data/1464717519589-ba4712cb1eab5dfb47636b8a2a108676/InfectiousDiseaseFactSheetORR05132016.pdf.]  [37:  FEMA. Public Assistance Program and Policy Guide. April 26, 2018. V.3.1. Chapter 2. Retrieved from https://www.fema.gov/media-library-data/1525468328389-4a038bbef9081cd7dfe7538e7751aa9c/PAPPG_3.1_508_FINAL_5-4-2018.pdf.] 


FEMA outlines the following primary evaluation criteria to be used in determining if an infectious disease event would be eligible for an emergency declaration:[footnoteRef:38] [38:  FEMA notes that it will follow the regulatory procedures in 44 C.F.R. § 206.35, Requests for Emergency Declaration and in 44 C.F.R. Part 206, Subpart B in evaluating the request for an emergency declarations for an infectious disease event. FEMA. Infectious Disease Event. ORR Fact Sheet FP 104-009-001. May 2016. Retrieved from https://www.fema.gov/media-library-data/1464717519589-ba4712cb1eab5dfb47636b8a2a108676/InfectiousDiseaseFactSheetORR05132016.pdf.] 

· Whether the state, tribe or territory (STT) has executed it emergency response plan; and
· Whether the STT has “…demonstrated that the incidence of infection for the event for which a declaration is being requested is significantly higher than the [STT’s or affected locality’s] baseline or is otherwise abnormally high enough to qualify the event for an emergency declaration”; and
· Whether the STT can demonstrate that an effective response is beyond its capacity; and 
· Whether the STT has “identified specific, supplemental Federal emergency assistance that is required to save lives, protect public health and safety, or lessen or avert the threat of a disaster.”[footnoteRef:39] [39:  FEMA. Infectious Disease Event. ORR Fact Sheet FP 104-009-001. May 2016. Retrieved from https://www.fema.gov/media-library-data/1464717519589-ba4712cb1eab5dfb47636b8a2a108676/InfectiousDiseaseFactSheetORR05132016.pdf.] 


Federal Disaster Relief Fund
The federal Disaster Relief Fund (DRF) is the primary mechanism for funding general domestic disaster relief and recovery in the U.S. and is managed by FEMA.[footnoteRef:40] The DRF has several billion dollars immediately available for the emergency needs of STLT governments, but its use is limited to those purposes specifically authorized in the Stafford Act—implementing allowed activities to respond to major disasters and emergencies as defined in the act. Congress may authorize additional funds as an event necessitates. DRRA authorized a pre-disaster hazard mitigation program through a set-aside from the DRF to support more investments in mitigation planning and projects before a disaster.[footnoteRef:41]  [40:  Painter, W.L. The Disaster Relief Fund: Overview and Issues. CRS Report R45484. November 22, 2019. Retrieved from https://fas.org/sgp/crs/homesec/R45484.pdf.]  [41:  42 U.S.C. 5133. See also FEMA. Disaster Recovery Reform Act (DRRA) Annual Report. December 19, 2019. Retrieved from https://www.fema.gov/media-library-data/1576858019956-8ad76980a61611d59089ba4f88b2f1e1/DRRAAnnualReport.pdf.] 


Effect of a Stafford Act Declaration
The aid initiated by a Stafford Act declaration provides STLT governments with financial, technical, and logistical support during emergency events that overwhelm their capacity to respond. A Stafford Act declaration can also activate other federal emergency response authorities, including public health emergency response authorities. In order for the secretary of Health and Human Services (HHS) to exercise waiver authority under Social Security Act section 1135 (which allows the secretary to temporarily waive or modify certain Medicare, Medicaid, SCHIP, and HIPAA requirements), there must be a public health emergency determination under section 319 of the Public Health Service Act, as well as a presidential declaration under the Stafford Act or the National Emergencies Act.[footnoteRef:42] A Stafford Act declaration also empowers FEMA to reimburse for services provided through written mutual aid agreements, like the Emergency Management Assistance Compact (EMAC), for aid provided to jurisdictions where there has been a presidential declaration, the activities and costs directly relate to the event and eligible work, and costs are reasonable.[footnoteRef:43]  [42:  HHS. 1135 Waivers. Webpage updated as of September 5, 2019. Retrieved from https://www.phe.gov/Preparedness/legal/Pages/1135-waivers.aspx.]  [43:  FEMA. Public Assistance Program and Policy Guide. April 26, 2018. V.3.1. Chapter 2, pp. 33-34. Retrieved from https://www.fema.gov/media-library-data/1525468328389-4a038bbef9081cd7dfe7538e7751aa9c/PAPPG_3.1_508_FINAL_5-4-2018.pdf.] 


The Stafford Act expressly limits the liability of the federal government under the act: “The federal government shall not be liable for any claim based upon the exercise or performance of or the failure to exercise or perform a discretionary function or duty on the part of a Federal agency or an employee of the federal government in carrying out the provisions of this act.”[footnoteRef:44] The act also addresses liability, immunity, and compensation issues for the National Urban Search and Rescue Response System.[footnoteRef:45] Additionally, personnel and resources deployed during a response may be eligible for liability protections under other laws. Personnel deployed as part of the Medical Reserve Corps or National Disaster Medical System have liability protections through other federal laws. Responders deployed through the EMAC may be covered by state liability protections. Specified countermeasures may be covered under the Public Readiness and Emergency Preparedness Act (PREP Act). [44:  42 U.S.C. 5148.]  [45:  42 U.S.C. 5165f.] 


The Stafford Act and its implementing rules, policies, and guidance create and are a part of a highly structured system through which governments seek assistance. The National Response Framework and the National Incident Management System further define the roles of federal, state, tribal, local, and territorial governments and other sectors in responding to events of various sizes, not just those severe enough to qualify for coverage under the Stafford Act.
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