DRAFT 1
PUBLIC HEALTH AND SCHOOLS EMERGENCY PREPAREDNESS AND RESPONSE

Overview
This document highlights the legal and policy issues that arise in the interaction of public health agencies and schools in emergency preparedness and response activities. It reviews the range of legal authorities of public health officials over schools. This includes the authority to require school closure and other social distancing measures or the need to plan for shelter-in-place emergency scenarios. The document also reviews the legal and policy considerations that commonly arise with point of dispensing (POD) site to administer medical countermeasures or vaccinations in an emergency. 

Public Health and Education Legal Authorities in Schools
The legal relationships and authorities between health agencies and schools, school districts, school boards, and state education agencies vary by state and even by locality. State laws differ as to which agency or agencies have the authority to initiate school closure and other public health measures in schools, the conditions under which the authority may be exercised, and the scope of authorities permitted.

Conditions of Authority
The authority of a public health official to institute public health measures in schools and the types of authorities permitted can depend on whether an emergency has been declared.

Existing Authorities Without an Emergency Declaration
State officials generally have existing broad powers to address emergency situations by virtue of the statutory authorities granted to their position without having to formally declare a state of emergency. A health officer's existing authorities generally include a broad grant of authority. The determination to declare or not to declare an emergency has implications for the legal authorities and operational resources available to respond to an event.

Emergency Authorities
An emergency declaration allows certain governmental officials to temporarily suspend normal governmental operations and implement response activities to address the emergency circumstances. The authority to declare an emergency is determined by law and reserved for a chief executive officer (e.g., a governor) and key senior governmental officials (e.g., a state health officer, state education director). In some states, local officials may be able to declare local emergencies. While unique to each state, generally the governor (or other official) may declare an emergency by issuing an executive order or other declaration that outlines the conditions giving rise to the emergency, the effective date and duration of the declaration, and the agency leading the response. Gubernatorial and other declarations may require legislative approval within a given time period or upon seeking renewal of the declaration.

State emergency declarations activate emergency authorities designed to facilitate the response and recovery to the emergency event. A state emergency declaration activates a number of authorities and actions by state and/or local governments, such as: (1) activation of state emergency response plans and mutual aid agreements; (2) activation of state incident command systems and emergency operation centers; (3) deployment of personnel, equipment, supplies, and stockpiles; (4) activation of statutory immunities and liability protections for responders; and (5) suspension or waiver of rules, regulations, and administrative procedures. In some states, an emergency declaration authorizes the waiver of specified statutory requirements.

Agencies Authorized to Act
Depending on the state or locality, several agencies generally have exclusive or shared authority to institute various public health measures in schools. The agency authorized to act can change depending on whether or not an emergency has been declared. State or local public agencies are generally vested with broad authority to protect the public's health and to control communicable diseases. Depending on a state’s laws, these authorities can be used to institute public health measures such as requiring sick persons to stay home or canceling school assemblies and activities without an emergency declaration. During emergencies, public health officials typically gain additional authorities, including the ability to close schools and enforce other social distancing measures. Some state public health laws may permit closure and quarantine absent an emergency declaration.

When it comes to express authority to close schools outside of declared emergencies, most commonly it is vested exclusively in state or local health agencies. However, in some states closure authority resides exclusively with state or local education authorities.[footnoteRef:1] In a few states, closure is vested in both health and education authorities.[footnoteRef:2] Once an emergency is declared, state emergency management agencies—as the agency in charge of state’s emergency response to a declared emergency—may gain the exclusive authority to close schools.[footnoteRef:3] In other states, state health or state education agencies have the authority to close schools in emergencies.[footnoteRef:4] [1:  Hodge J et al. Legal Preparedness for School Closures in Response to Pandemic Influenza and Other Emergencies. April 2008. Retrieved from https://www.pps.net/cms/lib/OR01913224/Centricity/Domain/70/pandemic/schoolclosures.pdf.]  [2:  Hodge J et al. Legal Preparedness for School Closures in Response to Pandemic Influenza and Other Emergencies. April 2008. Retrieved from https://www.pps.net/cms/lib/OR01913224/Centricity/Domain/70/pandemic/schoolclosures.pdf.]  [3:  Hodge J et al. Legal Preparedness for School Closures in Response to Pandemic Influenza and Other Emergencies. April 2008. Retrieved from https://www.pps.net/cms/lib/OR01913224/Centricity/Domain/70/pandemic/schoolclosures.pdf.]  [4:  Hodge J et al. Legal Preparedness for School Closures in Response to Pandemic Influenza and Other Emergencies. April 2008. Retrieved from https://www.pps.net/cms/lib/OR01913224/Centricity/Domain/70/pandemic/schoolclosures.pdf.] 


Scope of Authority
The types of legal authorities that, depending on the jurisdiction, could be used to initiate public health measures in schools include, but are not limited to:
· Protecting of Public Health and Safety-This is a broad grant of authority that generally rests with the health agency, board of health, or the chief public health official that can be exercised absent an emergency declaration.
· Controlling and Preventing the Spread of Communicable Diseases-This is another broad grant of existing authority to health agency officials that typically allows for disease surveillance, investigation, and control activities. Control activities may be specified, such as permitting the quarantine of persons and facilities.
· Instituting Quarantine and Isolation Measures-All states have some form of authority to institute quarantine and isolation measures. During normal operations, these authorities may be limited to certain conditions (e.g., TB) or may be broadly defined and generally include due process and other rights for persons being controlled. Quarantine and isolation authorities may become more robust during a declared emergency or may contain modified due process provisions that delay, but do not deny, rights to notice and review of detainment orders.
· Cancelling School Activities and Institute School Closures-Some states have laws that specifically grant the authority of health officials, education officials, or other officials to cancel school activities or close schools under specified circumstances. In other jurisdictions, it may be reserved for the governor of a state or a mayor of a jurisdiction.
· Exercising Emergency Authorities-State disaster and emergency laws provide the governor (or other specified officials) with additional authorities during declared emergencies. These emergency authorities may enhance already existing authorities by permitting the broader application of these authorities.

Social Distancing and School Closure
[bookmark: _GoBack]Federal guidance on school closures during the 2009 H1N1 influenza pandemic demonstrated how important school closure is as a public health tool to interrupt the spread of contagious diseases.1 Closing schools is just one type of social distancing practice outlined in state pandemic and other emergency response plans that public health officials may turn to during infectious disease outbreaks. The 2009 H1N1 schools guidance also illustrated the challenges of implementing such a practice broadly where rates of infection, legal authorities, and social and economic factors can vary greatly by state and community. It raised questions about the authority of public health officials to institute social distancing measures in schools. 

Implications of School Closures
Beyond questions about the legal authority to close schools, the H1N1 school closure policy also brought to the fore social and economic factors that must be considered when making closure decisions. First, schools play important roles in the delivery of other public health and social service programs such as school breakfast and lunch programs and after-school day care. Alternative mechanisms to provide these services to students and parents who rely on them must be identified if schools are closed for extended periods. Next, schools derive their funding, in part, based on formulas driven by attendance, student activity fees, and reimbursement for federal school breakfast and lunch programs. Prolonged school closures can potentially reduce schools' budgets. Finally, working parents must find alternative childcare services for the period a school is closed or take vacation or sick leave to be home with the child. For many working parents, these are not feasible options. While state and local health officials may have the exclusive (or shared) legal authority to close schools or otherwise enforce public health laws in the school setting, in practice, the use of these authorities has to be exercised and implemented in cooperation with school personnel, state or local education officials, and other agencies and organizations in the affected area.

Shelter in Place
At the other end of the spectrum from school closures and other social distancing measures is the potential for schools to require students and staff to shelter-in-place during and immediately after an emergency event. Natural disasters with little advance warning such as tornadoes and earthquakes may require persons in the school to take shelter in designated areas or in classrooms and potentially remain at the school facility until cleared to leave by emergency response personnel. Similarly, active shooter emergencies necessitate sheltering-in-place and remaining until school property and buildings are cleared by law enforcement. School officials, public health agencies, emergency managers, and law enforcement must all plan for and undertake practice drills with students, staff, and governmental agency staff. These plans and drills should also identify the response steps required and any potential legal issues that could arise in the situation. Anticipating potential legal problems and identifying solutions in advance will help expedite the response.

Another scenario in which sheltering in place will be necessary is in the event of accidental or intentional detonation or release of radiological materials or biological agents within a specified vicinity of a school. Depending on the nature of the release or detonation, physical and communications infrastructures may be damaged. Thus, a STLT community may be isolated in their response. Similarly, in the hours immediately after a radiation or biological agent event, emergency responders may not be able to respond to every emergency call, necessitating that school officials manage the initial response themselves within their schools. If the radiological emergency is a nuclear detonation, the school’s protection of students’ and staff members’ health during the radioactive fallout stage is crucial.[footnoteRef:5] For schools situated in the fallout zone, it may be necessary to shelter in place in the school for up to 72 hours.[footnoteRef:6]  [5:  CDC. Public Health Law Program. Radiological Emergency Preparedness and Response: Educational Facilities Preparedness and Legal Study. September 15, 2016. Retrieved from https://www.cdc.gov/phlp/docs/emergency-radiological.pdf.]  [6:  CDC. Public Health Law Program. Radiological Emergency Preparedness and Response: Educational Facilities Preparedness and Legal Study. September 15, 2016. Retrieved from https://www.cdc.gov/phlp/docs/emergency-radiological.pdf.] 


Using Schools as Sites for Emergency Points of Dispensing and Vaccination
Aside from a shelter-in-place scenario, school facilities are frequently identified as potential locations for emergency points of dispensing (PODs) for medical countermeasures and vaccination during or in the aftermath of an emergency events. School facilities are the largest gathering space in some communities and therefore frequently used for vaccination clinics and other emergency response activities.[footnoteRef:7] The shared goal of public health and education authorities is to protect children and their communities from health threats. Yet, because of the unique nature of each state’s and locality’s laws governing health and education authorities, the legal requirements governing the issues discussed here will be different in each jurisdiction. Many, if not all, of these issues have been addressed in state and local emergency response or pandemic response plans and subsequent amendments.  [7:  U.S. Centers for Disease Control and Prevention. 2009 H1N1 Influenza School-located Vaccination: Information for Planners. Webpage updated November 3, 2009. Retrieved from https://www.cdc.gov/h1n1flu/vaccination/slv/planners.htm. ] 


Using a School Site
The decision to use a school as a site involves a number of considerations, including the legal authority and permissions required to use the site and liability and immunity concerns. Logistical considerations such as the suitability of the site to host the intended event are also important planning factors but beyond the scope of this document.[footnoteRef:8] [8:  U.S. Centers for Disease Control and Prevention. 2009 H1N1 Influenza School-located Vaccination: Information for Planners. Webpage updated November 3, 2009. Retrieved from https://www.cdc.gov/h1n1flu/vaccination/slv/planners.htm. See also U.S. Centers for Disease Control and Prevention. CDC Guidelines for Large-Scale Influenza Vaccination Clinic Planning. Webpage updated December 16, 2015. Retrieved from https://www.cdc.gov/flu/professionals/vaccination/vax_clinic.htm. U.S. Dept. of Education. “H1N1 Flu Information” Webpage updated May 10, 2012. Available at http://www2.ed.gov/admins/lead/safety/emergencyplan/pandemic/index.html. ] 


Legal Authority
The planning decision to conduct POD or emergency vaccination activities at a school is generally a joint one between school and health officials; the legal and operational details to accomplish the plan must also be factored into the decision-making process. The nature of the school as publicly or privately owned affects the authority to use the site. In public schools, questions about the authority to use the school are fairly straightforward. However, depending on state and local laws, authority to locate a POD or emergency vaccination clinic at a school may rest with state or local education authorities or boards of education rather than health officials Staffing and the scope of persons served at the site (discussed below) are additional factors that influence the legal analysis. Where a school is privately owned, the decision rests with the school administration or the school’s board; a public health agency may or may not be involved with the site’s activities. As with public schools, factors influencing the legal analysis of authority and liability issues for sites at private schools include who staffs the site and the scope of persons served (i.e., students/staff only or community at large).

A state or local declaration of emergency can also affect the legal authorities related to the siting (and other aspects) of a school-based POD or emergency vaccination clinic. An emergency declaration by a governor/mayor can provide public health officials with additional authorities as well as activate emergency response or pandemic plans. Thus, emergency plans could designate school facilities as vaccination and medication sites or mass care facilities and activate predetermined staffing and operations plans. Again, depending on a jurisdiction’s laws, emergency declarations may or may not authorize health officials to make decisions regarding education facilities; this authority may continue to reside with education officials or revert to the chief executive (e.g., governor, mayor). 

Site Liability and Immunity Issues
The school hosting a POD or emergency vaccination clinic on site is subject to potential liabilities and may be eligible for certain immunities, depending on the nature of the facility (public vs. private), the scope of persons served (students only vs. general public), the persons staffing the clinic (public employees, school employees, volunteers, etc.), and whether or not an emergency declaration is in place.

Staffing the Site
Determining the staffing requirements for site activities will depend on the number and types of persons to be served in the location. Depending on the size of the school site, staffing can involve a mix of medical and nonmedical personnel from the individual school, school district, and public health agencies, as well as contractors and volunteers. These personnel will perform a variety of functions including greeting, registering, educating, and screening attendees, administering countermeasure or vaccines, and providing security and emergency medical services as needed.[footnoteRef:9] Clinics may also have staff who can act as translators for persons who are not fluent in English. Some schools or districts require by law or by policy that school personnel, contractors, volunteers, and other persons working on site undergo background checks.[footnoteRef:10] Finally, site may require reference to the collective bargaining agreements of staff represented by unions. Changes in workers’ duties or the timing of the event either during school hours or before or after school hours may affect work rules, compensation, or benefits.[footnoteRef:11] [9:  U.S. Centers for Disease Control and Prevention. 2009 H1N1 Influenza School-located Vaccination: Information for Planners. Webpage updated November 3, 2009. Retrieved from https://www.cdc.gov/h1n1flu/vaccination/slv/planners.htm.]  [10:  U.S. Centers for Disease Control and Prevention. 2009 H1N1 Influenza School-located Vaccination: Information for Planners. Webpage updated November 3, 2009. Retrieved from https://www.cdc.gov/h1n1flu/vaccination/slv/planners.htm.]  [11:  U.S. Centers for Disease Control and Prevention. 2009 H1N1 Influenza School-located Vaccination: Information for Planners. Webpage updated November 3, 2009. Retrieved from https://www.cdc.gov/h1n1flu/vaccination/slv/planners.htm.] 


Scope of Practice and Licensing
Those staffing the site who are licensed healthcare professionals are subject to scope of practice requirements that govern the types of tasks they are permitted to perform during the clinic. If healthcare personnel engage in activities beyond those permitted to their profession (e.g., EMT, nurse, etc.), then they expose themselves to possible malpractice claims. Scope of practice issues are especially of concern during public health and other emergency events when the numbers of skilled health personnel may be in short supply relative to the demands of the event. Many states and localities have expanded the scope of practice during emergencies for some licensed health professions to bolster the number of health personnel available to respond. Where volunteers or contractors are licensed in another state, there may be differences in the allowed scope of practice; mutual aid agreements and contracts (discussed below) can be used to recognize and specify the scope of practice permitted to volunteers.

Staffing Liability and Immunity Issues
Persons staffing POD sites and emergency vaccination clinics or otherwise involved in emergency response activities frequently voice concerns about potential liabilities for them and their organizations arising from their participation in an event or response. Potential liabilities include, among others, malpractice, negligence, premise liability, and other forms of tort liability. However, many liability concerns have now been addressed in a range of state and federal laws. These laws provide liability protections to reflect the nature of emergency response activities, including, but not limited to, the use of volunteers and persons responding across state lines. An emergency declaration by a governor may activate additional legal protections for persons involved in responding to an emergency event. The following list highlights some of the liability protections available but is not an exhaustive list.

Governmental Immunity
Governmental or sovereign immunity is a traditional legal theory of immunity that holds that a government or its employees cannot be sued for injuries to others that occurred in the course of official duties. Governments can waive governmental immunity through tort claims acts to allow injured parties to seek compensation in certain circumstances, such as when the government is acting like a private citizen or when an employee engages in willful, wanton, or criminal behavior. Governmental immunity laws can vary by state and locality as to the types of protections available and the persons and activities covered. Public school, health agency staff, and other public employees, as well as contractors and volunteers made temporary government employees, may be covered under a theory of governmental immunity absent any disqualifying activity like gross or willful negligence.

Volunteer Protection Laws
Federal and state laws can provide immunity protections for volunteers, yet these laws can differ as to the scope of persons and activities covered. The Federal Volunteer Protection Act (VPA) provides immunity from ordinary negligence to volunteers of nonprofit organizations or governmental entities.[footnoteRef:12] It does not cover gross negligence, willful misconduct, recklessness, or acts committed by the volunteer while intoxicated or operating a motor vehicle. It does not cover organizational entities of any type or persons volunteering at private businesses. The VPA does not require a declared emergency for its protections to apply. [12:  Volunteer Protection Act of 1997. Pub. L. 105-19. Codified at 42 U.S.C. 14501-05.] 


Mutual Aid Agreements
Mutual aid agreements provide an efficient mechanism by which localities, states, tribes, and the federal government provide personnel and aid before, during, and after an emergency event. Mutual aid agreements expedite response by establishing protocols for requesting and providing assistance and determining policies and procedures for reimbursement and compensation in advance, thereby eliminating or lessening the extent to which these issues must be negotiated with each new event. The Emergency Management Assistance Compact (EMAC) is a type of interstate mutual aid agreement that provides an organized structure through which a state can request aid.[footnoteRef:13] It establishes that the requesting state is responsible for reimbursing the assisting state for any expenses incurred and addresses liability, compensation, and licensing issues for personnel deployed pursuant to an EMAC request. EMAC is the most widely adopted mutual aid arrangement in the United States; it has been adopted by all states, the District of Columbia, and some territories.[footnoteRef:14] [13:  Emergency Management Assistance Compact. Retrieved from www.emacweb.org.]  [14:  Emergency Management Assistance Compact. Retrieved from www.emacweb.org.] 


Public Readiness and Emergency Preparedness Act (PREP Act)
The PREP Act authorizes the U.S. Secretary of Health and Human Services to issue a declaration that provides immunity from tort liability for claims of loss caused by countermeasures against diseases or other threats of public health emergencies.[footnoteRef:15] The act covers persons and entities involved in the manufacture, testing, distribution, administration, and use of covered countermeasures.[footnoteRef:16] PREP Act coverage is only available where there has been a declaration by the HHS Secretary; if such a declaration has not been issued, then activities at POD/emergency vaccination site would not be covered by the PREP Act, although other state or federal liability protections may still apply. The PREP Act was used to provide liability protections during the 2009-2010 H1N1 influenza pandemic for vaccines and antivirals. Staff involved in the planning and implementation these types of activities for covered countermeasures would likely be covered under the PREP Act.[footnoteRef:17] [15:  Project BioShield Act of 2004. Pub. L. No. 108-276. See also Public Readiness and Emergency Preparedness Response Act of 2005. Pub. L. No. 109-148. Codified in the Public Health Service Act at 42 U.S.C. §§ 247d-6d, 247d-6e.]  [16:  Public Readiness and Emergency Preparedness Response Act of 2005. Pub. L. No. 109-148. Codified in the Public Health Service Act at 42 U.S.C. §§ 247d-6d, 247d-6e.]  [17:  U.S. Centers for Disease Control and Prevention. 2009 H1N1 Influenza School-located Vaccination: Information for Planners. Webpage updated November 3, 2009. Retrieved from https://www.cdc.gov/h1n1flu/vaccination/slv/planners.htm.] 


Most states have legal protections for persons volunteering or otherwise involved in emergency preparation or response activities. Taken together, state and federal liability protections can help to assure staff involved in PODS and emergency vaccination clinics that their participation should not give rise to liability as long as they meet the conditions for protection outlined in the laws. Liability protections can depend on the nature of the services provided by the person (volunteer vs. paid employee), whether a federal or state emergency declaration has been issued, and the extent of protections provided by any applicable laws or programs.

Persons Served at the Site
The scope of persons to be served at the POD/emergency vaccination site poses a range of differing legal and logistical issues. The school site may be used to serve only the students in attendance at that school. Additionally, the site could also serve students at neighboring schools, home-schooled children, school staff, students’ younger siblings and other family members, and other members of the community, regardless of age.[footnoteRef:18] Expanding the scope of persons served at a site broadens the number and types of persons to whom the school, health agency, and others staffing the event are potentially liable, although the grounds for liability—such as malpractice, negligence, or premises liability—will generally be the same regardless of the scope of persons served. As discussed in the Staffing section above, the site and persons involved may be covered under governmental immunity, volunteer protection, or other state and federal laws. [18:  U.S. Centers for Disease Control and Prevention. 2009 H1N1 Influenza School-located Vaccination: Information for Planners. Webpage updated November 3, 2009. Retrieved from https://www.cdc.gov/h1n1flu/vaccination/slv/planners.htm.] 


Consents
Generally, parents or guardians provide written consent to vaccinate or to administer drugs to a minor student, although some jurisdictions allow certain circumstances in which minor children can consent to themselves.[footnoteRef:19] Students who are 18 years or older and all adults must also provide written consent to be vaccinated or receive medical countermeasures. In emergency situations, such as in the immediate aftermath of a radiological event in which the timely administration of potassium iodide (KI) protects against the absorption of radiation into the thyroid, school staff may be required to make a decision to administer the drug without prior consent in order to protect the health of the child. While seeking written consent or specifically requiring parents to opt out of KI administration in advance of an event is the common practice in potentially effected schools, state law may also provide legal authority to school staff to administer life-saving treatment and drugs in an emergency without a parent’s consent. [19:  U.S. Centers for Disease Control and Prevention. 2009 H1N1 Influenza School-located Vaccination: Information for Planners. Webpage updated November 3, 2009. Retrieved from https://www.cdc.gov/h1n1flu/vaccination/slv/planners.htm.] 
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