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CSTE Legal Barriers Toolkit Series
WORKERS’ COMPENSATION AND BENEFITS IN 
EMERGENCY PREPAREDNESS AND RESPONSE

(Note to Reviewers: For use in EAS and EmVol toolkits)

Notice to readers: The COVID-19 pandemic has prompted the unprecedented widespread implementation of public health emergency legal authorities and programs. Because of the evolving nature of COVID-19 and other future public health emergencies, the description, interpretation, and ultimate efficacy of the legal authorities and programs discussed here may have changed since this document was created in July 2020.

Overview
In addition to concerns about potential liabilities, government employees, volunteers, and healthcare professional raise questions about their ability to obtain coverage under state workers’ compensation programs or though other mechanisms for injuries received while participating in emergency preparedness and response activities. Workers’ compensation programs provide benefits to persons who are injured in the course of their employment. There are compensation funds designated for certain types of workers or for injuries that occurred in specific emergencies. Individuals may also be able to access sick leave or disability insurance. 

This document reviews these various mechanisms for compensation and benefits. It should be reviewed in conjunction with two other documents in this series: Liability in Emergency Preparedness and Response, and Immunity Issues in Emergency Preparedness and Response. These documents address the potential theories of liability and possible immunity and other legal defenses to those potential liabilities. The laws surrounding workers’ compensation are a mix of common law decisions (represented in the case law of individual jurisdictions), statutory law, and constitutional law in individual states, tribes, and territories (STT), as well as federal laws that may preempt STT laws. As such, readers should examine the laws in their own jurisdictions to determine how the liability protections discussed here would be addressed in their specific jurisdictions. Finally, this document is intended to provide general information on the topics presented; it is not intended to be a comprehensive treatment of the law or to provide legal advice.[Call out box for first page of document]
Please see the Practice Guide accompanying this toolkit for access to practice notices, legal analysis tools, examples, and templates.


Workers’ Compensation and Disability Issues
Government employees, contractors, and volunteers may be injured and disabled while undertaking emergency preparedness and response activities. A person’s ability to obtain workers’ compensation for injuries or lost wages is a significant question for those responding to emergency events. In deciding the issue, a number of factors can affect the analysis such as the parameters of a state’s workers’ compensation laws, the person’s status while responding (employee or volunteer), the systems or programs under which a person deploys, and events surrounding the injury.[footnoteRef:1] Sick leave and disability insurance may provide an additional or alternative source of compensation for persons involved in emergency response activities, although not all persons may have access to these mechanisms. [1: Footnotes will be streamlined and edited to style guide once text is finalized
 See Elizabeth Van Nostrand, Nandini Pillai, Alix Ware, “Interjurisdictional Variance in US Workers’ Benefits for Emergency Response Volunteers”, American Journal of Public Health 108, no. S5 (November 1, 2018): pp. S387-S393. Retrieved from https://doi.org/10.2105/AJPH.2018.304534. Accessed August 1, 2020.] 


The COVID-19 pandemic highlighted even greater challenges with seeking workers’ compensation or other benefits when the emergency response is to a widespread contagious event. Workers’ compensation typically does not cover illnesses like the common cold or flu that are transmitted through community-spread as they generally cannot be linked to a workplace.[footnoteRef:2] But this limitation can be addressed through exceptions for persons whose work routinely exposes them to harmful materials or conditions.[footnoteRef:3] Whether or not existing policies and exceptions apply to COVID-19 is uncertain.[footnoteRef:4]  Further complicating the analysis is the identification of certain categories of workers as “essential” (e.g., a wide array of healthcare workers, transit personnel, grocery store staff) that previously have not been deemed to be emergency workers, yet are still regularly exposed to hazardous conditions.[footnoteRef:5] Multiple states have considered and/or enacted legislation and executive orders to cover workers like first responders and healthcare workers for COVID-19-related illnesses under the state’s workers’ compensation policies; other states are expanding coverage to include essential workers.[footnoteRef:6] Because of the rapidly evolving policy response to COVID-19 and the unprecedented scope of the pandemic, the types of compensation and benefits available to persons involved as emergency responders, essential workers, and non-essential workers may or may not correspond with the mechanisms described below.  [2:  Cunningham, J. NCSL. COVID-19: Workers' Compensation. July 28, 2020. Retrieved from https://www.ncsl.org/research/labor-and-employment/covid-19-workers-compensation.aspx. Accessed August 6, 2020.]  [3:  Cunningham, J. NCSL. COVID-19: Workers' Compensation. July 28, 2020. Retrieved from https://www.ncsl.org/research/labor-and-employment/covid-19-workers-compensation.aspx. Accessed August 6, 2020.]  [4:  Cunningham, J. NCSL. COVID-19: Workers' Compensation. July 28, 2020. Retrieved from https://www.ncsl.org/research/labor-and-employment/covid-19-workers-compensation.aspx. Accessed August 6, 2020.]  [5:  Cunningham, J. NCSL. COVID-19: Workers' Compensation. July 28, 2020. Retrieved from https://www.ncsl.org/research/labor-and-employment/covid-19-workers-compensation.aspx. Accessed August 6, 2020.]  [6:  For a list of state legislation/executive orders, see Cunningham, J. NCSL. COVID-19: Workers' Compensation. July 28, 2020. Retrieved from https://www.ncsl.org/research/labor-and-employment/covid-19-workers-compensation.aspx. Accessed August 6, 2020. See also National Council on Compensation Insurance. COVID-19 Resource Center - Latest Updates. Webpage. Retrieved from https://www.ncci.com/Articles/Pages/COVID-19.aspx. Accessed August 6, 2020.] 


Workers’ Compensation
Workers’ compensation programs provide benefits to persons who are injured in the course of their employment. Workers’ compensation laws are enacted and administered by states. Every state, the District of Columbia, and the territories have workers’ compensation requirements.[footnoteRef:7] Each jurisdiction’s program is unique and the requirements for coverage and the types and amounts of benefits vary from state to state. When a person responds to an emergency on tribal land, state workers’ compensation laws generally will not apply if the responder is injured unless the tribal nation has elected to follow state workers’ compensation statutes. With few exceptions, tribes are exempt from providing workers’ compensation; however, some tribes do have workers’ compensation laws that may or may not provide protection for volunteers. [7:  Scott D. Szymendera. Workers’ Compensation: Overview and Issues. CRS Report R44580. February 18, 2020. Retrieved from https://fas.org/sgp/crs/misc/R44580.pdf. Accessed August 1, 2020.] 


Although state workers’ compensation programs cover many workers, certain types of organizations or activities are exempted from coverage under workers’ compensation programs, including employees of nonprofit, charitable, or religious institutions; employees of small businesses under a specified size; and workers in hazardous occupations. Some states further exempt domestic service, agricultural employment, casual laborers, and state and local government employees. Some of these groups are provided coverage though other mechanisms such disability insurance that is provided by an employer as a full or partial benefit or negotiated through union agreements.

Workers’ compensation is primarily an employer-funded system. Workers’ compensation laws require employers to purchase workers’ compensation insurance policies through state-sponsored or commercial insurance providers or provide coverage through self-insurance in which the employer demonstrates to the state its financial ability to cover potential liabilities. Before the advent of workers’ compensation laws, workers had to file tort claims against their employers in court to recover for injuries received on the job.[footnoteRef:8] The outcome of litigation was uncertain for workers, who could lose, and for employers, who could be subject to large judgments. Workers’ compensation laws were viewed as a way to make the outcome of incidents more predictable for all parties: workers’ benefits would be paid without having to prove fault by the employer and the scope of potential liability for employers would be more clearly defined. State workers’ compensation systems became the exclusive remedy for injured workers. State programs are administered by various regulatory bodies in different ways, including departments or divisions of labor, insurance departments or commissions, or free-standing commissions or special boards. Workers’ compensation is an important and significant source of insurance in the United States; only Social Security Disability Insurance and Medicare surpass state workers’ compensation programs as a source of support for disabled workers.[footnoteRef:9] [8:  Elaine Weiss, Griffin Murphy, Leslie I. Boden. National Academy of Social Insurance. Workers’ Compensation: Benefits, Coverage, and Costs, 2017. October 2019. Retrieved from https://www.nasi.org/research/2019/report-workers%E2%80%99-compensation-benefits-costs-coverage-%E2%80%93-2017. Accessed August 1, 2020.]  [9:  For more information about the interaction of Social Security Disability Insurance, Medicare and Medicaid with workers’ compensation see Scott D. Szymendera. Workers’ Compensation: Overview and Issues. CRS Report R44580. February 18, 2020. Retrieved from https://fas.org/sgp/crs/misc/R44580.pdf. Accessed August 1, 2020.] 


Mutual Aid Agreements
Mutual aid agreements can also address the terms of workers’ compensation and benefits for employees and volunteers during emergency preparedness and response activities. For example, the Emergency Management Assistance Compact (EMAC) defines what costs a jurisdiction that provides assistance may seek reimbursement from the jurisdiction that requested the aid. Generally, any expense—except workers’ compensation costs and death benefits—incurred while performing an EMAC mission is reimbursable if the expenditure is reasonable and documented, related to the EMAC mission, and was incurred during the conduct of that mission.[footnoteRef:10] EMAC stipulates that each jurisdiction is responsible for the payment of compensation and death benefits for members of their own emergency forces in the same manner and terms as if the injury or death were sustained in the providing/home jurisdiction.[footnoteRef:11] Thus, if an emergency responder sent from a providing jurisdiction is injured or killed while in the requesting jurisdiction, the emergency responder/estate must seek compensation from the jurisdiction that provided the assistance.  [10:  EMAC. EMAC Reimbursement Process. Retrieved from https://www.emacweb.org/index.php/learn-about-emac/emac-reimbursement-process. Accessed August 1, 2020.]  [11:  Emergency Management Assistance Compact, Pub. L. No. 104-321, Art. VIII.] 


Sick Leave and Disability Insurance
Some workers may have coverage for work-related or non-work-related injuries through paid sick leave, temporary disability benefits, and long-term disability insurance. Companies typically provide sick leave and disability insurance voluntarily, although it can be a negotiated benefit through union contracts; it is mandatory in only a few states. These benefits may provide an additional or alternative source of compensation for persons involved in emergency response activities whose status or activities during a response may not qualify them or fully qualify them for a state’s workers’ compensation program. The outcome in each situation depends on the particulars of a state’s laws, the parameters of a disability policy, and the activities and role of the person while participating in the emergency response.

· Sick Leave—If a person has employer-provided sick leave, it typically covers the total amount of their wages for a few weeks. About a third of private sector employees are not provided paid sick leave.

· Short-Term Disability—Short-term disability benefits or disability insurance provides coverage for the period after sick leave benefits are exhausted and until long-term disability becomes available, if needed. Short-term disability benefits/insurance generally covers up to at least half of a worker’s wages for up to six months. Private short-term disability insurance covers more than a third of private sector employees.

· Long-Term Disability—Long-term disability for persons deemed permanently unable to work usually begins after a waiting period of up to six months or short-term disability benefits end. Long-term disability insurance generally replaces at least half or more of a disabled worker’s wages until the person reaches retirement age. Private long-term disability insurance covers about a third of private sector employees; it is mostly held by professional and management-level workers. The benefit an injured worker receives is generally reduced if the person receives workers’ compensation or Social Security disability benefits.

While sick leave and disability insurance provide another avenue for benefits if a volunteer or responder is unable to qualify for coverage under a state’s workers’ compensation program, not all persons have access to these additional resources unless an employer offers them or a person obtains an individual disability policy. The specifics of a disability policy dictate whether coverage is available for only work-related injuries or will also cover non-work-related injuries (e.g., while volunteering during an emergency event).

Compensation Acts and Funds
There are federal and state laws that create funds or other mechanisms to compensate a specific group of persons based on occupation or involvement in a specific injurious event. Examples of such programs include:
· The Federal Employees’ Compensation Act (FECA)—FECA provides workers’ compensation to civilian federal employees who are injured or killed during their duties.[footnoteRef:12] An injured employee, or the family of an injured employee, is entitled to coverage for medical services unless the injury was self-inflicted or occurred as a result of the employee’s own willful misconduct, including the employee’s intoxication. Volunteers who deploy under federal programs like the National Disaster Medical System are covered under FECA. [12:  Federal Employees’ Compensation Act. Codified at 5 U.S.C. §§8101 et seq. See also Scott D. Szymendera. The Federal Employees’ Compensation Act (FECA): Workers’ Compensation for Federal Employees. CRS Report R42107. April 26, 2017. Retrieved from https://fas.org/sgp/crs/misc/R42107.pdf. Accessed August 1, 2020.] 


· The Federal September 11th Victim Compensation Fund — The fund provides a no-fault alternative to tort litigation for individuals who were physically injured or killed as a result of the aircraft hijackings and crashes on September 11, 2001. The fund was designed to provide compensation for economic and noneconomic losses to individuals or relatives of deceased individuals arising from only physical injury or death; it did not cover other losses such as property loss. This fund, which was initially created in 2001, has been reauthorized several times.[footnoteRef:13] In July 2019, the president permanently authorized the VCF, extended the claim filing deadline to October 1, 2090, and appropriated such funds necessary to pay all approved claims.[footnoteRef:14]   [13:  The initial Federal September 11th Victim Compensation Fund operated from 2001-2004. In January 2011, the President signed into law the James Zadroga 9/11 Health and Compensation Act of 2010, which reactivated the VCF. The reactivated VCF opened in October 2011 and was authorized to operate for a period of five years, ending in October 2016. In December 2015, the fund was reauthorized in the James Zadroga 9/11 Health and Compensation Act of 2010, which extended the VCF for five years, allowing individuals to submit their claims until December 18, 2020.  ]  [14:  Never Forget the Heroes: James Zadroga, Ray Pfeifer, and Luis Alvarez Permanent Authorization of the September 11th Victim Compensation Fund Act (VCF Permanent Authorization Act). Pub. Law No: 116-34, codified at 40 U.S.C. §§40101 and 401010; 49 U.S.C. §40101.] 


· New York State Workers’ Compensation Board Claims for Participation in World Trade Center Rescue, Recovery, or Clean-Up Operations—The New York state legislature enacted modifications to its workers’ compensation laws to expand the time for a participant (worker or volunteer) in World Trade Center (or other impacted sites) rescue, recovery, or clean-up operations who suffered, or may suffer in the future, from a qualifying condition to file a claim for workers' compensation for lost wages and medical benefits.[footnoteRef:15] The filing deadline is now September 11, 2022. This registration preserves the right to file for future workers' compensation benefits through the State of New York. [15:  New York State Assembly. Amendment S7797-A. (Senate Bill S7797). Signed by Governor on September 7, 2018. Retrieved from https://www.nysenate.gov/legislation/bills/2017/s7797/amendment/original. Accessed August 1, 2020.] 


There are other federal workers’ compensation programs, including U.S. Department of Veterans Affairs’ programs for military veterans; the Longshore and Harbor Workers' Compensation Act; Energy Employees Occupational Illness Compensation Program Act; and the Black Lung Benefits Act for coal miners suffering from black lung disease.

Key Issues Regarding Workers’ Compensation in Emergency Response
Because of the variability in state laws and other factors related to the activities and status of an individual participating in an emergency response, a single determination of eligibility for compensation is not possible. Instead, such an analysis must consider several factors when addressing workers’ compensation issues within the context of an emergency response scenario.

· Which state’s law applies? When a person responds to an emergency in another state, an issue can arise as to which state’s workers’ compensation law should apply if the responder is injured—the state receiving the aid (requesting state) or the injured responder’s home state (providing state). As noted above, some deployment mechanisms and mutual aid agreements determine this issue in advance. EMAC stipulates that the state providing assistance is responsible for paying compensation and death benefits in the same manner and terms as if the injury or death were sustained in the providing state. The Uniform Emergency Volunteer Health Professionals Act (UEVHPA) also addresses workers’ compensation issues.[footnoteRef:16] It provides that any volunteer health professional harmed or killed during an emergency may elect workers’ compensation protections of the host state as a payer of last resort. State emergency response and other volunteer protection statutes may require the issuance of a state or federally declared emergency before compensation coverage is available. [16:  Uniform Law Commission. “Emergency Volunteer Health Practitioners” website. Retrieved from https://www.uniformlaws.org/committees/community-home?CommunityKey=565933ce-965f-4d3c-9c90-b00246f30f2d. Accessed August 1, 2020.] 


When a person responds to an emergency on tribal land, state workers’ compensation law generally will not apply if the responder is injured unless the tribal nation has elected to follow state worker’s compensation statutes. With few exceptions, tribes are exempt from providing workers’ compensation. However, some tribes do have workers’ compensation laws that may or may not provide protection for volunteers. 

· Who is covered under a state’s workers’ compensation law? State workers’ compensation laws can expressly exclude coverage for volunteers. In the absence of a state law extending workers’ compensation to volunteers, unpaid persons involved in an emergency response are not covered because they are not “employees.” Some state laws that address volunteer health professionals in emergencies may include compensation, but this benefit may be mitigated if coverage is optional and an employer exercises a right to opt out or if the VHP in not appropriately registered with a volunteer registration system recognized by the state.

· Who is the employer? Determining who is the “employer” of a volunteer or other person deployed in an emergency response situation can dictate both which state law applies (if it is an interstate deployment) and what entity, if any, is responsible for paying compensation to an injured responder. A volunteer’s regular employer is not likely to be responsible for injuries to the volunteer because the volunteer is acting outside the course of his or her employment unless the employer offers to provide coverage. The hosting employer (which may be the state or municipal government where the volunteer is deployed) or the host institution (e.g., hospital) may be responsible for paying workers’ compensation.

· What scope of activities are covered? Eligibility for workers’ compensation benefits may be limited to injuries that occur within the scope of the responder’s employment. Determining what activities are within that scope, especially since the activities may occur under extreme conditions, is important in assessing eligibility for coverage. Further, it may be necessary to determine if the injury occurred when the responder was actively engaged in the task for which they were deployed (e.g., providing healthcare, assessing sanitary conditions) as opposed to some other activity incident to the deployment (e.g., meeting, loading, training, cooking).

· What type of injuries are covered? Not all types of injuries may be covered by a state’s workers’ compensation law. If the injury is an infection with a widespread communicable disease, this may not be the type of injury eligible for coverage.



This CSTE project was funded under a cooperative agreement with the Centers for Disease Control and Prevention (NU38OT000297-01-00). This document was authored for CSTE by Patricia I. Elliott JD, MPH of Health|Environment Concepts.
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substitute for professional legal or other advice.

2
