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CSTE Legal Barriers Toolkit Series
SCOPE OF PRACTICE TOOLKIT
EXECUTIVE SUMMARY

Notice to readers: The COVID-19 pandemic has prompted the unprecedented widespread implementation of public health emergency legal authorities and programs. Because of the evolving nature of COVID-19 and other future public health emergencies, the description, interpretation, and ultimate efficacy of the legal authorities and programs discussed here may have changed since this document was created in May 2020.

This document provides an overview of important concepts and laws related to scope of practice in public health emergency response activities. More information about these and other related concepts are contained in the Scope of Practice Toolkit.

Overview
The “scope of practice” for a regulated profession includes those activities that a person with a specified level of education, training, and competency is authorized to engage in under the laws of the state in which the person practices. Scope of practice can also incorporate conditions that may limit the exercise of authorized activities and procedures. Persons meeting a state’s requirements for that field are issued a license, certification, or some other type of authorization to practice in that state. Practitioners are expected to know what activities they are authorized to conduct and keep their actions within this scope. Should a practitioner exceed the authorized scope of practice, they could be found in violation of the state’s practice laws, as well as face other claims such as malpractice.[Call out box for first page of document]
Please see the Practice Guide accompanying this toolkit for access to practice notices, legal analysis tools, examples, and templates.


Modifying SOP
States may find it necessary to modify the scope of practice for some of its regulated professions to meet increased demand for important services during an emergency. Government officials can modify a scope of practice by expanding or altering the scope of activities a practitioner is allowed to engage in and by removing or adding conditions on the permitted activities. This practice allows practitioners to conduct activities they are not normally permitted to conduct or alters the conditions under which they practice (e.g., replacing direct supervision requirements with written protocols). 

Licensing Boards and Legal Authorities to Modify SOP
All states have multiple licensure boards governing a wide variety of professions.  These boards are created by statutes and their implement authorities through regulations.[footnoteRef:1] Because each state generally established its licensing laws independently, there may be significant differences and disparities in licensing requirements among jurisdictions.[footnoteRef:2] A state’s licensing requirements for a regulated profession may be set by statute or in regulations created by a state agency or a state-sponsored independent board.  [1: Footnotes will be streamlined and edited to style guide once text is finalized
 National Conference of State Legislatures. The National Occupational Licensing Database. Website reviewed as of February 7, 2020. Retrieved from https://www.ncsl.org/research/labor-and-employment/occupational-licensing-statute-database.aspx. NCSL note: “Over the last 60 years, the number of jobs requiring an occupational license, or government approval to practice a profession, has grown from about 1-in-20 to almost 1-in-4.” Accessed August 6, 2020.]  [2:  National Conference of State Legislatures. The National Occupational Licensing Database. Website reviewed as of February 7, 2020. Retrieved from https://www.ncsl.org/research/labor-and-employment/occupational-licensing-statute-database.aspx. Accessed August 6, 2020.] 


States’ legal authorities and mechanisms for modifying scopes of practice for a public health emergency vary. Some states have permanently authorized modified scopes of practice in emergencies for selected professions, either by statute or regulation, which are then activated by an emergency declaration by a governor, health officer, practice regulatory body, or other authorized official. Other states have used orders from a governor, health officer, or practice regulatory bodies during a declared emergency to authorize and specify a modified scope of practice applicable for that emergency. Modified practice authority granted in an emergency generally lasts until the underlying emergency declaration expires or is otherwise cancelled by the health agency or professional regulatory body.

Modified SOP in Emergencies
Modifying scopes of practice in emergencies generally involves addressing several factors:
· Permitted Activities and Practitioners Undertaking Them—States’ approaches to modifying the types of practitioners and the activities they are allowed to conduct in an emergency vary (e.g., administering drugs and giving vaccinations or other injections). Only those practitioners with the skills needed to meet the particular demands of specific emergency event are most likely to be considered for modified practice.
· Medical Control and Supervision—Medical control or supervision is accomplished through personal oversight or written directions in the form of prescriptions, protocols, or orders. Temporarily modifying medical control and supervision requirements, either by altering, removing, or adding requirements, is a strategy used to change a professional scope of practice during public health emergencies.
· Training—Training requirements can apply to practitioners who will be acting under a modified scope of practice, as well as those who are acting within their existing scope but whose daily activities do not include performing the specified activity (e.g., giving injections).

Concerns Regarding Modified Scope of Practice in Emergencies
Concerns have been noted that practitioners working under modified SOPs will be performing activities they have little or no prior experience doing and that just-in-time-training will not be sufficient. The use of medical controls and supervision in concert with the modified practice activities is a strategy used to address these concerns. Practitioners operating under a modified scope of practice also voice concerns about potential liability for their actions during a public health emergency. Federal and state legal protections have been developed in the last twenty years to address these liability concerns.

This CSTE project was funded under a cooperative agreement with the Centers for Disease Control and Prevention (NU38OT000297-01-00). The document was authored for CSTE by Patricia I. Elliott JD, MPH of Health|Environment Concepts.

NOTICE: This resource is for informational purposes only. It is not intended as a 
substitute for professional legal or other advice.
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