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EMPLOYEE HEALTH INFORMATION AND EMERGENCY PREPAREDNESS 
PLANNING AND RESPONSE
PRACTICE GUIDE


Note to reviewers: This draft has minimal formatting at this point. Once we have further developed the contents, we will refine the presentation and identify additional resources. 


This Practice Guide is intended to:
· Provide practice notes and tips gathered from public health emergency preparedness professionals in state, tribal, local, and territorial (STLT) governments and their legal counsel
· Assist STLT health agency staff and legal counsel to identify and analyze their jurisdiction’s laws, rules, policies, and implementation plans that govern the public health agency as an employer so that they may obtain and use employee health information for preparedness planning and response
· Highlight examples and templates from other jurisdictions

It includes checklists in four areas:
· Legal authorities to consider
· Information collection issues
· Information use issues
· Information disclosure issues 

Because each jurisdiction’s law is unique, this guide may not identify all issues that arise in the course of analyzing a law. In all instances the language and requirements of the specific jurisdiction’s laws, regulations, treaties, ordinances, rules, policies, guidance, case law, and other sources of legal authority overrule this general guide. 

This resource is for informational purposes only and is not intended as a substitute for professional legal or other advice.

_____________________________________________________________________________

Checklist – Legal Authorities to Consider
· Review the following types of legal authorities in your jurisdiction:
· Laws governing public health agencies
· Laws governing health facilities
· Privacy and health information privacy laws
· Data collection and management laws, including laws that apply to electronic information
· Freedom of information laws
· Emergency preparedness laws
· Occupational safety and health laws
· Laws that protect against discrimination based on disability
· Common law (i.e. law developed through court opinions)
· Civil service or other employment-related laws
· Civil service or other employment policies and procedures
· Collective bargaining agreements
· Other


Practice Tip: Before collecting, using, or sharing employee health information in a specific instance, answer the questions in the following checklists and use these answers to review how the relevant laws identified in the checklist above and in federal law (i.e., Americans with Disabilities Act and Occupational Safety and Health Act) affect the issue at hand.



_____________________________________________________________________________


Checklist – Collection Issues
· Under what role is the public health agency collecting the information (e.g., public health authority, healthcare provider, or employer)?

· What health information is being collected?

· What is the purpose of collecting the information? 
· To ensure adequate workforce to provide essential services during an emergency
· To protect the employee or coworkers’ exposure to communicable illnesses
· To track exposure to disease, illness, or injury
· To obtain appropriate treatment for employee
· Other

· In what form is the information being collected (e.g., written, electronic, etc.)?

· Is the collection appropriate and consistent with applicable laws?

_____________________________________________________________________________


Checklist – Use Issues
· What is the data being used for?
· If required, has the employee authorized the use of their health information?
· Is the use appropriate and consistent with applicable laws?

_____________________________________________________________________________


Checklist – Disclosure Issues
· Who is requesting the data disclosure?
· What is the information request’s purpose?
· What specific information is being requested?
· Is the information requested limited to the minimum necessary to fulfill the purpose?
· If disclosure entails responding to a request under the jurisdictions’s freedom of information law, does an exemption apply? 
· If required, has the employee authorized the disclosure of their health information?
· Is the disclosure appropriate and consistent with applicable laws?

_____________________________________________________________________________


Practice Notes – Employee Health Information and Emergency Preparedness Planning and Response
· Appoint a coordinator for workforce planning and continuity who is familiar with employment related laws and human resources policies and procedures.
· Identify information needed to protect workers and provide continuity of operations.
· Determine if the information is covered by laws that affect employees or their privacy, such as the Americans with Disabilities Act (ADA), occupational safety and health laws, data practices or privacy laws, or other federal and STLT laws.
· If covered by ADA, identify information that may be collected for emergency preparedness and response consistent with ADA.
· Protect the confidentiality of identifiable employee information; determine what information may be shared under ADA and with whom.
· Identify and obtain consent required to share information when necessary.

_____________________________________________________________________________

Examples and Templates


Information Collection to Prepare for an Emergency

U.S. Equal Employment Opportunity Commission. Pandemic Preparedness in the Workplace and the Americans with Disabilities Act. March 21, 2020. Available at http://www.eeoc.gov/facts/pandemic_flu.html. 

_____________________________________________________________________________

Resources

Americans with Disabilities Act (ADA)

U.S. Equal Employment Commission. The ADA: Your Employment Rights as an Individual with a Disability. Available at http://www.eeoc.gov/facts/ada18.html.

U.S. Equal Employment Opportunity Commission. The Rehabilitation Act of 1973. Available at http://www.eeoc.gov/laws/statutes/rehab.cfm.

U.S. Equal Employment Opportunity Commission. Fact Sheet on Obtaining and Using Employee Medical Information as Part of Emergency Evacuation Procedures. Available at http://eeoc.gov/facts/evacuation.html#N_2.

U.S. Department of Justice. Civil Rights Division. Information and Assistance on the ADA. State and Local Governments (Title II). Available at https://www.ada.gov/ada_title_II.htm.

ADA National Network. Americans with Disabilities Act Questions and Answers. 2013. Available at https://adata.org/guide/americans-disabilities-act-questions-and-answers.


Medical Information and Disability Issues

U.S. Dept. of Labor Office of Disability Employment Policy. Disability Employment Policy Resources by Topic, Emergency Preparedness. Available at http://www.dol.gov/odep/topics/EmergencyPreparedness.htm.

U.S. Equal Employment Opportunity Commission. Fact Sheet on Obtaining and Using Employee Medical Information as Part of Emergency Evacuation Procedures. Available at http://eeoc.gov/facts/evacuation.html#N_2. 

U.S. Dept. of Labor Office of Disability Employment Policy. Disability Employment Policy Resources by Topic, Emergency Preparedness. Available at http://www.dol.gov/odep/topics/EmergencyPreparedness.htm. 

Occupational Safety and Health Issues

U.S. Department of Labor Occupational Safety & Health Administration. Information about OSHA for Workers. Available at http://www.osha.gov/workers.html

U.S. Department of Labor Occupational Safety & Health Administration. State Plans. Available at https://www.osha.gov/stateplans/.


COVID-19 and General Pandemic Resources

U.S. Equal Opportunity Commission. What You Should Know About COVID-19 and the ADA, the Rehabilitation Act, and Other EEO Laws. Available at https://www.eeoc.gov/wysk/what-you-should-know-about-covid-19-and-ada-rehabilitation-act-and-other-eeo-laws.

U.S. Equal Employment Opportunity Commission. Pandemic Preparedness in the Workplace and the Americans with Disabilities Act. March 21, 2020. Available at https://www.eeoc.gov/laws/guidance/pandemic-preparedness-workplace-and-americans-disabilities-act.

U.S. Department of Labor Occupational Safety & Health Administration. OSHA Publication No. 3990-03. Guidance on Preparing Workplaces for COVID-19. 2020. Available at https://www.osha.gov/Publications/OSHA3990.pdf. 

U.S. Equal Employment Opportunity Commission. COVID-19. Available at https://www.osha.gov/SLTC/covid-19/news_updates.html. 

U.S. Department of Labor Occupational Safety & Health Administration. OSHA Publication No. OSHA 3327 06R. Guidance on Preparing Workplaces for an Influenza Pandemic. 2009. Available at https://www.osha.gov/Publications/OSHA3327pandemic.pdf.

Emergency Preparedness Generally

HHS Assistant Secretary of Preparedness and Response. Available at https://www.phe.gov/preparedness/pages/default.aspx. 

CDC. Emergency Preparedness and Response. Available at https://emergency.cdc.gov/. 

U.S. Dept. of Labor Occupational Health and Safety Administration. Emergency Preparedness and Response. Available at https://www.osha.gov/SLTC/emergencypreparedness/. 

DHS FEMA. Plan Ahead for Disasters. Available at https://www.ready.gov/. 
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