ASTHO Legal Preparedness Series and EAI Toolkit Overview
The Emergency Authority & Immunity (EAI) Toolkit addresses key concepts regarding federal and state emergency declarations and the various response authorities and liability protections these declarations can initiate. The toolkit component documents are designed to be used as a resource to assist in education, training, and planning activities to prepare for emergencies, as well as to serve as a quick reference resource during an emergency response to an event. The EAI Toolkit is one of six toolkits in ASTHO’s Legal Preparedness Toolkit Series. Please see the Introduction document for additional background on the project and the other toolkits. 

Intended Audiences
These documents are specifically designed to address the different needs of discrete audiences within a state health agency:
· State health officers, agency directors, or other senior governmental officials may find the executive overviews and fact sheets of particular interest.
· Preparedness directors and other programmatic staff will find the fact sheets, issue briefs, state analysis guides, and resource materials useful in understanding and gaining more in-depth knowledge about particular concepts and legal issues.
· Legal counsel will find the fact sheets about particular federal laws and regulations, issue briefs, state analysis guides, and citations within the resource materials a good basis from which to conduct additional research and analyze their particular state’s authorities on these issues.
· The current issue updates are a good resource for all audiences to learn the latest developments on issues related to the toolkit topic.
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Executive Overview

This document provides a brief overview of important concepts related to emergency authority and immunity issues frequently queried by state health agencies. Additional details on these and other concepts are contained in other fact sheets in the ASTHO Emergency Authority and Immunity Toolkit. 

Existing Authorities Without an Emergency Declaration
State and federal officials generally have existing broad powers to address emergency situations by virtue of the statutory authorities granted to their position without having to formally declare a state of emergency. A state health officer’s existing authorities generally include a broad grant of authority to, among other things, abate nuisances, investigate the causes of disease, and institute quarantine measures. Similarly, the HHS secretary has broad statutory powers to provide assistance to states and localities to address public health conditions. The determination to declare or not to declare an emergency has implications for the legal authorities and operational resources available to respond to an event. Instances like the 2009 H1N1 influenza pandemic, in which some jurisdictions did not declare a state of emergency while the federal government and other states did, caused confusion among healthcare providers, businesses, and the public. Either decision must be accompanied by clear communications about the rationale for the action and its implications for various stakeholders. 

Emergency Declarations
An emergency declaration allows certain governmental officials to temporarily suspend governmental operations and implement response activities to address the emergency circumstances. The authority to declare an emergency is determined by law and reserved for a chief executive officer (e.g., the president, a governor) and key senior governmental officials (e.g., HHS secretary, a state health officer). In some states, local officials may be able to declare local emergencies. While unique to each state, generally the governor (or other official) may declare an emergency by issuing an executive order or other declaration that outlines the conditions giving rise to the emergency, the effective date and duration of the declaration, and the agency leading the response. Gubernatorial and other declarations may require legislative approval within a given time period or upon seeking renewal of the declaration. 

Emergency Authorities
Both federal and state emergency declarations activate emergency authorities designed to facilitate the response to and recovery from the emergency event. A state emergency declaration triggers a number of authorities and actions by state or local governments, such as activation of state emergency response plans and mutual aid agreements; activation of state incident command systems and emergency operation centers; authority to deploy personnel, equipment, supplies, and stockpiles; activation of statutory immunities and liability protections for responders; and suspension or waiver of rules, regulations, and administrative procedures. In some states, an emergency declaration authorizes the waiver of specified statutory requirements. 

Liability During Emergency Responses
Concerns about liability regularly arise during emergency response situations. Government employees, volunteers and healthcare providers, and entities such as businesses and nonprofits all worry about potential liability for their actions during an emergency. Persons or entities (e.g., businesses, nonprofits) are legally responsible for their own acts or omissions. Persons and entities can also be vicariously liable for the acts or omissions of another person with whom they have a particular legal relationship (e.g., employee, agent, officer). Persons and entities involved in emergency response activities could be liable under a number of legal theories; most commonly, for civil tort liability. A tort is an action in which an actor (a person or entity) either intentionally or unintentionally causes harm to another person or property. Intentional torts occur when an actor intends to harm a person or property. Unintentional torts occur when an actor harms another person or property but did not intend to harm. 

Negligence is the most frequently identified unintentional tort and the legal theory most likely to arise from harms stemming from an emergency response. Negligence occurs when a person or entity with a duty to another fails in the performance of that duty, thereby causing harm to the other person. Within negligence there are a number of theories that could apply in the emergency response context: medical malpractice, failure to plan or prepare, breach of privacy and confidentiality, or premises liability. A claim of gross negligence, which can also encompass willful or wanton conduct, can arise if the conduct or failure to act is so reckless that it demonstrates disregard for whether injury or harm will occur. A person or entity may assert a defense of immunity against a negligence claim. 

Immunity
There are traditional immunities in the law as well as newer immunity protections that have been developed over the last decade in federal and state law; together, these various laws form a patchwork of liability protections. These protections serve an important public policy function by ensuring that there are adequate numbers of medical, public health, and other individuals and institutions that are able to participate in preparedness and response efforts. Yet these protections can depend on the nature of the services provided by the person (volunteer vs. paid employee) and the extent of protections provided under the emergency response program the person is deployed under. 

The defense of governmental or sovereign immunity is a traditional theory of immunity that has its roots in English common law. This doctrine holds that a government and employees and agents of the government cannot be sued for injuries that occur in the course of their official duties. This immunity, however, has been refined over time. In one approach, state and federal tort claims laws expressly allow governments to be sued like a private party with certain exceptions. In another approach, the overall concept of governmental immunity is retained but waived in some instances, such as when government employees have committed gross negligence, criminal acts, or violations of constitutional rights. 

Over the course of the last decade, a number of federal, state, and model laws have been created or refined that provide immunity and other liability protections for specific individuals, entities, or classes of actors for their roles in preparing for or responding to an emergency. Such laws have addressed protections for volunteers—especially healthcare volunteers—and organizations and individuals involved in making or administering vaccines, drugs, and other countermeasures to public health emergencies. Some federal laws can confer federal immunity for activities conducted by state or local actors. State laws that trigger emergency authorities may also provide liability protections for volunteers and other responders. Mutual aid agreements in which jurisdictions agree to exchange assistance during emergencies can also provide a source of immunity if volunteers and other responders are deemed to be state employees eligible for governmental immunity. 

Workers’ Compensation and Disability Resources
Volunteers and other responders who participate in emergency response events may be injured during their deployment. Depending on the circumstances, workers’ compensation and other disability benefits may be available to provide payment for injuries received while participating in a response. These protections, however, are highly dependent on the nature of the services provided by the person (volunteer vs. paid employee) and an individual’s access to alternative compensation mechanisms. Workers’ compensation laws are enacted and administered by states. As such, each program is unique and the requirements for coverage and the types and amounts of benefits vary state to state. Some types of organizations or activities are exempted from coverage under state workers’ compensation programs, including nonprofit, charitable, or religious institutions, small businesses under a specific size, and hazardous occupations. Some states also exempt domestic service, agricultural employment, casual laborers, and state and local employees. Some of these groups may be provided coverage through other mechanisms, such as disability insurance or union agreements. 

Persons who act as volunteers in an emergency response scenario may not be eligible for coverage under a state’s workers’ compensation law because they are not considered to be employees while they are volunteering. Other considerations that can affect the determination of whether a person is eligible for workers’ compensation include which state law applies in an interstate deployment, who is covered under a state’s workers’ compensation law, who the employer is during the deployment, and what scope of activities are covered during the deployment. 

As an addition or an alternative to workers’ compensation, an individual may have access to other sources of disability benefits. Some people may have coverage for work-related or non-work-related injuries through paid sick leave, temporary or short-term disability benefits/insurance, and long-term disability insurance. Not all persons have access to these additional resources, however, unless an employer offers them or a person obtains an individual disability policy. The specifics of a disability policy will dictate whether coverage is available only for work-related injuries or for non-work-related injuries that may occur during a volunteer emergency response deployment. Federal and state laws have created mechanisms or funds to compensate specific groups of people based on their occupation or involvement in a specific injurious event. 

[TOC top]


[bookmark: KeyFedLawPols_EO]Key Federal Laws and Policies Regarding Emergency Authority and Immunity
Executive Overview
This document provides a brief overview of key federal laws and policies that govern or affect state emergency preparedness and response activities. This list does not contain all relevant or controlling federal authorities, but highlights items frequently queried by state health agencies regarding emergency authority and immunity issues. Additional information on these authorities is contained in other fact sheets in the ASTHO Emergency Authority and Immunity Toolkit. The items below are grouped into “Laws” and “Policies” sections and presented alphabetically within each section. 

Laws
Emergency Management Assistance Compact (EMAC)—A congressionally authorized interstate mutual aid compact that provides a mechanism through which states can provide assistance to other states during emergencies. All states have joined EMAC by adopting model language into their state’s statutes. EMAC addresses reimbursement, liability, compensation, and licensure issues. 

Federal Employees Compensation Act (FECA)—Provides workers’ compensation to civilian federal employees who are injured or killed during the course of their duties. Volunteers who may deploy in states under federal programs like the National Disaster Medical System or are otherwise deemed to be federal employees are covered under FECA. 

Federal Tort Claims Act (FTCA)—Permits lawsuits to be brought against federal government employees in certain circumstances. FTCA allows individuals to seek compensation when they are injured by federal employees acting within the scope of their duties. The act immunizes federal government employees from tort liability (except in certain instances); the federal government assumes an employee’s role as defendant in a lawsuit against the employee. Volunteers of federal agencies deployed by those agencies are entitled to coverage under FTCA. 

National Emergencies Act (NEA)—Allows the president to declare a national emergency, which triggers emergency authorities contained in other federal statutes. NEA does not contain any specific emergency authority on its own but relies on the emergency authorities in other statutes, such as the Public Health Service Act. President Obama used the NEA to declare the 2009 H1N1 influenza pandemic a national emergency. A declaration under the NEA (or the Stafford Act) and a Section 318 public health emergency declaration are required before the HHS secretary can exercise Social Security Act Section 1135 waiver authority. 

Pandemic and All Hazards Preparedness Act (PAHPA)—Addresses the organization of public health emergency preparedness and response activities and authorizes programs concerning medical surge capacity, the capacity of states and localities to prepare for and respond to public health emergencies, and the development of countermeasures to biological threats (the Biodefense Advanced Research and Development Authority [BARDA]). Many of the offices and programs within the Department of Health and Human Services (HHS) that state public health preparedness programs interact with on a daily basis were developed or refined through PAHPA, including the Office of the Assistant Secretary for Preparedness and Response, grant programs such as Public Health Emergency Preparedness (PHEP) grants, the Hospital Preparedness Program, and the Healthcare Facility Partnership Program. The act also focuses on the needs of at-risk populations in emergency planning and response.  PAHPA was reauthorized in March 2013 in the Pandemic and All-Hazards Preparedness Reauthorization Act (PAHPRA).

Public Health Service Act Section 319—Authorizes the HHS secretary to determine that a public health emergency exists, which triggers emergency powers that permit the federal government to assist state and local governments, suspend or modify certain legal requirements, and expend available funds to address public health emergencies. A Section 319 public health emergency declaration is separate and distinct from a presidential declaration under the National Emergencies Act or the Stafford Act. The secretary does not need a presidential declaration to issue a public health emergency declaration under Section 319; however, a presidential declaration is required in addition to a Section 319 declaration if the secretary wants to exercise waiver authority under Social Security Act Section 1135. Other sections of the Public Health Service Act, including Sections 301 and 311, permit the secretary to render assistance to states and localities without declaring a public health emergency. 

Public Readiness and Emergency Preparedness Act (PREP Act)—Authorizes the HHS secretary to issue a declaration that provides immunity from tort liability for claims of loss caused by countermeasures against diseases or other threats of public health emergencies. The act covers persons and entities involved in the manufacture, testing, distribution, administration, and use of covered countermeasures. A PREP Act declaration is different from and independent of other federal emergency declarations. A separate emergency declaration under Public Health Service Act Section 319 or another statute is not required for PREP Act immunities take effect. 

Robert T. Stafford Disaster Relief and Emergency Assistance Act (Stafford Act)—Authorizes the delivery of federal emergency technical, financial, logistical, and other assistance to states and localities. A governor must first determine that an event overwhelms the state’s capacity to respond and request a presidential declaration under the Stafford Act before the president can declare all or a portion of a state a “major disaster” or “emergency” area. The Federal Emergency Management Agency (FEMA) coordinates administration of disaster relief resources and assistance to states. The President can declare an emergency without first receiving a gubernatorial request if the emergency involves an area of federal primary responsibility such as a federal building. A Stafford Act declaration can be used to trigger other public health emergency response authorities such as Social Security Act Section 1135 waiver authorities. 

Social Security Act Section 1135—Authorizes the HHS secretary to temporarily waive or modify certain Medicare, Medicaid, Children’s Health Insurance Program (CHIP), and Health Insurance Portability and Accountability Act (HIPAA) requirements affecting healthcare facilities and providers during national emergencies. Section 1135 waivers require both a presidential declaration under the National Emergencies Act or Stafford Act and a public health emergency determination by the HHS secretary under Public Health Service Act Section 319. Once the 1135 waiver authority has been issued, individual providers’ requirements are not automatically modified; the waivers are implemented on a case-by-case basis through the Centers for Medicare & Medicaid Services, HHS regional offices, and state health facility survey agencies. 

Volunteer Protection Act—Provides immunity from ordinary negligence to volunteers of nonprofit organizations or governmental entities. It does not cover gross negligence, willful misconduct, recklessness or acts committed by the volunteer while intoxicated or operating a motor vehicle. It does not cover organizational entities of any type or persons volunteering at private businesses. The act does not require a declared emergency for its protections to apply. 
Policies

Homeland Security Policy Directives (HSPDs) and Presidential Policy Directives (PPDs)—Presidential directives announce executive policies regarding, among other things, homeland security issues. HSPDs and PPDs establish policies, strategies, and frameworks directing executive agency activities on a range of homeland security matters. Directives important for public health are: HSPD-5 (management of domestic incidents); PPD-8 (national preparedness—formerly HSPD-8); and HSPD-21 (public health and medical preparedness). 

National Incident Management System (NIMS)—A system of incident command developed by the Department of Homeland Security to coordinate emergency response efforts at all levels of government and the private sector. It is a scalable system that can be used for events and incidents of all sizes regardless of whether a federal emergency or disaster is declared under the Stafford Act. 

National Response Framework (NRF)—A Department of Homeland Security policy document that uses a national, all-hazards approach to describe and integrate roles for governments at all levels and the private sector in preparing, responding, and recovering from emergencies of all sizes, regardless of whether an emergency is declared. The NRF uses NIMS to coordinate response activities. The NRF includes 15 Emergency Support Function (ESF) supplemental documents that detail the roles and responsibilities of governmental and certain private sector capacities in key areas. Relevant to public health are ESF-8 (public health and medical services) and ESF-6 (mass care, emergency assistance, housing, and human services). 

National Strategy Documents—Federal legislation and directives mandated the creation of various strategies and plans to chart national emergency planning and response activities. These national strategy documents are intended to complement the National Response Framework and address plans for coordinating with state, local, territorial, and tribal governments and the private sector. Relevant national strategy documents for public health include the National Health Security Strategy, the National Strategy for Pandemic Influenza, and the National Strategy for Homeland Security. 
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Fact Sheet

Overview
When a government declares a state of emergency—or does not make such a declaration—this decision determines the legal and operational resources available to respond to an emergency and has implications for governments, the private sector, and the public. Understanding the scope of state and federal emergency authorities and how they interact is an important part of preparing for and responding to public health emergencies. 

State Emergency Declarations

Authorities Without an Emergency Declaration
State officials have existing broad powers to address emergency situations by virtue of the statutory authorities granted to their positions without formally declaring a state of emergency. A state health officer’s existing authorities generally contain a broad grant of authority to, among other things, abate nuisances, investigate the causes of disease, and institute quarantine measures. Depending on the circumstances of an event, these existing powers may be sufficient to adequately respond or allow initial response measures to begin until an emergency is declared. Identifying authorities and capabilities to respond to emergencies without a declaration may be necessary should an event not meet the statutory definition required to trigger an emergency declaration.

Authority to Declare Emergencies
When conditions warrant, all states have mechanisms that allow government officials to declare a state of emergency, thereby activating authorities and resources that are unavailable in non-emergencies (see below). All states give the governor the authority to declare one or more types of emergencies (see below). Increasingly states have granted state health officers/agency directors the authority to declare public health emergencies. Other state officials such as the emergency management agency director, homeland security director, or agricultural director may have similar powers. Local governments may have authority to declare an emergency and activate emergency authorities within their jurisdiction.

Types of State Emergencies
The determination of whether circumstances justify or require the declaration of an emergency depends on conditions set out in state law. Traditionally states have a general statute that permits the governor to declare a state of emergency for any type of emergency or natural disaster, which can be construed broadly to include disease epidemics and other public health emergencies. In the last decade, states have begun to refine their approaches to defining emergencies; a state may have one or more statutory definitions to define emergencies, including "disaster,” "emergency,” and "public health emergency.”1 In states with multiple types of emergencies, it may be possible to have more than one type of emergency declared at the same time. If so, state officials must clearly understand the authorities that flow from each declaration, agency roles and responsibilities, and the impacts on local governments, the private sector, and the public.

State Emergency Declaration Process
While unique to each state, generally the governor may declare an emergency by issuing an executive order or other declaration to that effect. The declaration addresses the effective dates and duration of the declaration, geographic areas of the state covered, conditions giving rise to the emergency, and the agency or agencies leading the response activities. The declaration may also identify state rules and regulations that are waived or suspended during the emergency. Governors may be required to seek legislative approval for the imposition of a state of emergency within a given time after the declaration (e.g., within 30 days). Alternatively, a governor may be able to declare a state of emergency for a specified period of time, but then would need legislative approval to renew the emergency declaration. For emergencies declared by other state executive officers like state health officers, such declarations may require simultaneous or subsequent approval by the governor and/or legislature. Locally declared emergencies may require approval by a local legislative body, state executive officers, and/or the state legislature.

Actions and Authorities Triggered by State Emergency Declarations
The declaration of a state emergency triggers an array of authorities and actions by state and/or local governments. Depending on the type of emergency declared, and the scope of authority granted to the state official making the emergency declaration, the actions and authorities engaged by a state emergency declaration can include:
· Activation of state emergency response plans and mutual aid agreements.
· Activation of state emergency operations center and incident command system (ICS).
· Authority to expend funds and deploy personnel, equipment, supplies, and stockpiles.
· Activation of statutory immunities and liability protections for those involved in response activities.
· Suspension and waiver of rules and regulations (and statutes, if allowed).
· Streamlining of state administrative procedures such as procurement requirements.

Federal Emergency Declarations and Authorities
As with the states, federal law imbues designated federal officials with broad powers that allow them to respond to and assist states and localities in responding to emergencies even without a federal emergency declaration. Thus, the secretary of Health and Human Services (HHS) has broad authority under Sections 301 and 311 of the Public Health Service Act to provide assistance to states and localities.2 Federal law also provides the president and other federal officials with authority to declare emergencies under specified conditions. Some of these federal authorities relevant to the public health context include:
· President—Stafford Act and the National Emergencies Act.
· HHS Secretary—Public Health Service Act Section 319 and Social Security Act Section 1135.

Actions and Authorities Triggered by Federal Emergency Declarations
· Federal emergency declarations activate legal and programmatic responses from federal agencies including:
· Activating federal assistance to states in the form of financial, personnel, services, logistical, and technical assistance.
· Triggering emergency provisions in other laws including Social Security Act Section 1135 waivers and statutory immunities and liability protections, such as the Public Readiness and Emergency Preparedness Act (PREP Act).
· Easing regulatory requirements on individuals, organizations, and state and local governments.
· Activating the National Response Framework, National Incident Management System, and other emergency response protocols and systems.

Implications of State and Federal Emergency Declarations and Authorities
An emergency declaration can change the legal and operational landscape in which governments, private organizations, and the public operate during an emergency. Emergency declarations, especially if they occur at multiple levels (federal, state, local), can confuse organizations and individuals. All state agencies need to understand the implications of operating under an emergency declaration, especially those that are not directly involved in response activities such as state procurement offices. States must also understand the legal and operational effects of a federal emergency declaration. Federal declarations may affect compliance with federal legal and programmatic requirements. Federal declarations generally do not alter state legislative and regulatory requirements; however, state law will be preempted to the extent it conflicts with federal law. State declarations are necessary to modify states legal requirements. 

During H1N1, some states declared emergencies, while neighboring states did not. For some states, the relatively mild severity of the H1N1 influenza pandemic did not rise to the level needed to trigger the statutory requirements for an emergency declaration, or made states conclude that existing authorities were sufficient to handle the response. Differences in states’ decisions to declare an emergency, as well as the federal declaration and World Health Organization pandemic levels, proved confusing for healthcare providers, the private sector, and the public. State agencies were required to clearly communicate the impact of various declarations had in responding to H1N1.

Practice Notes
· Identify the state statutory requirements for declaring emergencies in your state.
· Understand who can declare emergencies, under what circumstances, and the powers that do/do not flow from this declaration.
· Understand the procedures for implementing and the implications of declaring local or regional emergencies within the state and how these compare to statewide emergencies.
· Identify and understand how state requirements are modified when there is a federally declared emergency.
· Understand the legal and programmatic implications where there is no state declaration of emergency but there is a federal declaration of emergency.
· Identify and communicate to relevant audiences the effects of emergency declarations and any changes to regulatory or programmatic activities because of the declaration.

_______________________________________________________________

Sources
1. HRSA. Emergency System for Advance Registration of Volunteer Health Professionals (ESAR-VHP) — Legal and Regulatory Issues. Draft Report. May 2006.
2. CDC, Public Health Law Program. “Selected Federal Legal Authorities Pertinent to Public Health Emergencies." September 2009. Available at http://www.cdc.gov/phlp/docs/ph-emergencies.pdf. Accessed January 31, 2012.
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Fact Sheet

Overview
The Emergency Management Assistance Compact (EMAC) is a type of interstate mutual aid agreement that facilitates the sharing of assistance among states during emergency events, including natural and man-made disasters.1EMAC was ratified by the U.S. Congress in 1996.2 EMAC is the most widely adopted mutual aid arrangement in the United States; it has been adopted by all states, the District of Columbia, and some territories.3 
 
What EMAC Does
EMAC provides an organized structure through which a state can request aid such as personnel, services, equipment, and supplies from other states during an emergency. EMAC establishes that the requesting state is responsible for reimbursing the assisting state for any expenses incurred. EMAC also addresses liability, compensation, and licensing issues for personnel deployed pursuant to an EMAC request. 

EMAC does not replace federal assistance but acts to complement federal resources or to provide resources when an event does not warrant federal assistance.3 Participation in mutual aid arrangements like EMAC is seen as an important component of the federal National Incident Management System (NIMS), which is intended to provide a systematic approach to guide governments at all levels, nongovernmental organizations, and the private sector in collaborative emergency preparedness and response activities. 

How EMAC Works
There is no cost to join EMAC, but states are required to adopt the model compact language into their statutes essentially unchanged in order for the compact’s reimbursement, liability, and compensation provisions to work. EMAC is overseen by a number of committees and taskforces comprised of representatives of state and local governments and other organizations.3 EMAC is administered by the National Emergency Management Association (NEMA). 

Requesting Assistance
EMAC is triggered by a requesting state when its governor has declared an emergency and the state enters a request for assistance through the EMAC Operating System.3 The requesting state can ask the EMAC leadership to send a team of emergency management personnel to the state’s emergency operations center to assist with subsequent resource requests under EMAC. The requesting state can seek additional resources through the EMAC network from other states. These assisting states work with the requesting state to identify resources required and other details. Once both the requesting and assisting states approve the final details, resources are deployed to the area of need. 

It should be noted that local governments and their employees are not parties to EMAC unless they are specifically deemed to be state forces through statutory mechanisms or otherwise participate in a mutual aid agreement with the state. NEMA developed the Model Intrastate Mutual Aid Legislation in 2004 to provide a model for such an aid agreement.6 Alternatively, some states have passed state-county mutual aid deployment contracts that allow local emergency responders to deploy under the auspices of EMAC.7 Other states have developed intrastate mutual aid systems that allow localities to request and provide assistance within the state. 

Reimbursement
Once the missions have been completed and resources have returned home, the assisting states prepare formal requests for reimbursement, which are then sent to and processed by the requesting state.3 Costs for resources are agreed to by the requesting and assisting state before deployment, which serves to facilitate the reimbursement process. 

The Federal Emergency Management Agency (FEMA) will reimburse for services provided through mutual aid agreements, like EMAC. FEMA will reimburse mutual aid costs if the aid was requested (i.e., no spontaneous responders), the assistance requested directly related to a disaster eligible for FEMA assistance, and the assistance occurred under a signed, written mutual aid agreement.4 Only the entity requesting mutual aid (the requesting state) is eligible to apply for grant assistance directly from FEMA; entities providing aid (assisting states) must seek reimbursement from the requesting state. 

Liability and Immunity Issues
Those rendering aid under EMAC are considered agents of the requesting state for tort liability and immunity purposes; no assisting state or its officers or employees rendering aid are liable for an act or omission that occurs in good faith.5 Willful misconduct, gross negligence, or recklessness are excluded from EMAC immunity. Because EMAC only applies to officers and employees of a state, immunity protections and license reciprocity will not automatically extend to volunteers who provide services outside of EMAC. Volunteers would have to be made temporary state government employees to be assured of coverage under EMAC. 

Compensation Issues
EMAC also stipulates that each state is responsible for the payment of compensation and death benefits for members of their own emergency forces in the same manner and terms as if the injury or death were sustained in assisting/home state. Thus, if an emergency responder sent from an assisting state is injured while in the requesting state, the emergency responder would seek compensation from the assisting state. 

Licensing Issues
Under EMAC, a person from an assisting state who provides assistance in the requesting state and who is licensed in a profession or other skilled trade is considered to be licensed to perform those services in the requesting state, subject to any limitations imposed by the requesting state. 

How EMAC Affects States
EMAC has a direct and significant impact on states. The operation of this interstate mutual aid compact allows states to efficiently exchange resources during emergency events, reimburse expenses, and allocate liability and compensation obligations. The EMAC organization, as supported by NEMA, also provides states with training, exercises, and direct technical assistance before, during, and after an event. 

Practice Notes
· Identify the mechanisms and requirements your state uses to request and supply aid under EMAC.
· Identify any mechanisms your state might use to send volunteers through EMAC.
· Identify the mechanisms and requirements for deploying localities in your state under the auspices of EMAC.
· Identify any other mutual aid agreements your state is party to and the specific requirements for requesting and supplying aid under the other agreements.

_____________________________________________________________________

Sources
1. Emergency Management Assistance Compact, Pub. L. No. 104-321.
2. Emergency Management Assistance Compact. Articles of Agreement. Available at www.emacweb.org. Accessed January 31, 2012.
3. Emergency Management Assistance Compact website. Available at www.emacweb.org. Accessed January 31, 2012.
4. Federal Emergency Management Agency. “Mutual Aid Agreements for Public Assistance and Fire Management Assistance” (Disaster Assistance Policy 9523.6). August 13, 2007. Available at www.fema.gov/government/grant/pa/9523_6.shtm. Available January 31, 2012.
5. Centers for Disease Control and Prevention, Public Health Law Program. “Selected Federal Legal Authorities Pertinent to Public Health Emergencies.” September 2009. Available at http://www2.cdc.gov/phlp/docs/Selected%20Fed%20Legal%20Authorities%20re%20PH%20Emergencies%20102709%20v2.pdf. Accessed January 31, 2012.
6. Emergency Management Assistance Compact. Model Intrastate Mutual Aid Legislation. March 2004. Available at www.emacweb.org. Accessed January 31, 2012.
7. Emergency Management Assistance Compact. “Model State-County Mutual Aid Deployment Contract” webpage. Available at www.emacweb.org. Accessed January 31, 2012.
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9. Lindsay B. Congressional Research Service. The Emergency Management Assistance Compact (EMAC): An Overview (RL34585). July 21, 2008. Available at http://opencrs.com/document/RL34585/. Accessed January 31, 2012.
10. Government Accountability Office. Emergency Management Assistance Compact: Enhancing EMAC's Collaborative and Administrative Capacity Should Improve National Disaster Response (GAO-07-854). July 2007. Available at www.gao.gov/products/GAO-07-854. Accessed January 31, 2012.
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Fact Sheet
Overview
The evolution of state emergency preparedness and response capabilities has been greatly influenced by federal policies and structures developed and refined in the last decade. A concerted federal effort—mandated by legislation and presidential directives—has established frameworks for providing and coordinating emergency assistance to state, local, and tribal governments. Federal grants have provided financial resources to states, localities, and tribes to engage in complementary planning activities and to bolster their response capacity. This fact sheet outlines key presidential directives and strategies affecting state public health emergency preparedness and response activities. 

Presidential Directives
Presidential directives are orders by the president which are issued under the president’s constitutional or other statutory powers. Presidential directives explain how Executive Branch agencies implement presidential authorities. There are different directive types, such as executive orders and policy directives. The naming and usage of various directive types can change from administration to administration.1 Homeland Security Presidential Directives (HSPDs) were created during the Bush Administration in 2001 and are presidential directives that pertain to homeland security issues. The Obama Administration uses Presidential Policy Directives (PPDs) for homeland security issues. Presidential directives remain in effect when administrations change, unless otherwise stated in the document or until subsequent presidential action is taken.

HSPDs and PPDs
In the aftermath of the September 11, 2001, terrorist attacks, President Bush established the Office of Homeland Security and the Homeland Security Council via executive order to assist with the planning and coordination of federal efforts to combat terrorism and maintain the domestic security of the United States.3Shortly thereafter, the president launched a new series of directives—Homeland Security Presidential Directives—intended to “record and communicate presidential decisions about the homeland security policies of the United States.”3 Twenty-five HSPDs were issued between October 2001 and January 2009. Several of these directives dictated the development of policies and systems affecting preparedness and response efforts for public health emergencies.

· HSPD-5: Management of Domestic Incidents—HSPD-5 was intended to enhance the ability of the United States to manage domestic incidents.4 The 2003 directive described federal policies and objectives; identified steps to improve federal, state, and local incident coordination; and directed the Secretary of Homeland Security to create a National Response Plan and National Incident Management System (see below).

· HSPD-8/PPD-8: National Preparedness— HSPD-8 was issued as a companion directive to HSPD-5 to establish policies strengthening U.S. preparedness to prevent and respond to domestic terrorist attacks, major disasters, and other emergencies. The directive required the Secretary of Homeland Security to develop a national domestic all-hazards preparedness goal that included “measurable readiness priorities and targets” and “readiness metrics and elements.” The directive also required federal agencies to provide financial and technical support to states, develop first responder equipment standards, and establish training programs to meet national preparedness goals.5 HSPD-8 Annex 1 addressed the development of a standardized national planning process and scenarios for emergencies.  HSPD-8 was issued in 2003; Annex 1 to HSPD-8 was issued in 2007. In March 2011, President Obama issued Presidential Policy Directive-8 (PPD-8), which replaced HSPD-8 and HSPD-8 Annex 1, with the exception of paragraph 44 in Annex 1.6 The new national preparedness directive retains an all-hazards, risk-based approach to national preparedness, while establishing four categories of hazards: terrorism, catastrophic natural disasters, cyber attacks, and pandemics.

· HSPD-21: Public Health and Medical Preparedness—This directive mandated the development of a national strategy for public health and medical preparedness. HSPD-21 identified four critical components of public health and medical preparedness—biosurveillance, countermeasure distribution, mass casualty care, and community resilience—and established federal agency planning requirements in each of these areas. The directives also addressed planning in the areas of risk awareness, education and training, and disaster health systems.

National Strategy Documents
Federal legislation and presidential directives called for the development of a number of strategies and plans to chart the nation’s planning and response activities for emergencies. These documents complement the National Response Framework, which establishes a national, all-hazards response structure. Key national strategy documents include: the National Health Security Strategy; the National Strategy for Pandemic Influenza; and the National Strategy for Homeland Security. The national strategies also address plans for coordinating with state, local, territorial, and tribal governments, and the private sector. 

National Response Framework
The Homeland Security Act directed the Department of Homeland Security (DHS) to establish a framework to coordinate federal resources during emergencies. DHS released the National Response Plan (NRP) in December 2004.  The NRP was replaced in January 2008 by the National Response Framework (NRF) and updated in May 2013.7 The NRF is implemented by the Federal Emergency Management Agency (FEMA). The NRF is not a source of legal authority for incident response; it is used to guide response activities that arise from events of all sizes whether an emergency is declared or not.2 The NRF uses a national, all-hazards approach that describes and integrates roles for federal, state, local, territorial, and tribal governments and the private sector in preparing, responding, and recovering from incidents. The NRF uses the National Incident Management System to coordinate response activities among governments and organizations at all levels. States have looked to the NRF as a way to structure their response plans. (Please see ASTHO EAI Current Issues Summer 2013 for more information about NRF revisions and other National Planning Frameworks)

Emergency Support Functions
The NRF includes 15 Emergency Support Function (ESF) documents that detail the roles and responsibilities of governmental and certain private sector capacities in key areas (e.g., transportation, communication, public safety, etc.). The ESFs are intended to organize resources and services that are needed to save lives, protect property and the environment, restore essential services and critical infrastructure, and help victims and communities recover after incidents. HHS is tasked as the lead agency on ESF-8 “Public Health and Medical Services”8 and a supporting agency on ESF-6 “Mass Care, Emergency Assistance, Housing, and Human Services.”9  

· ESF-8 (Public Health and Medical Services)—The scope of ESF–8 includes responding to the physical, mental, and behavioral health needs of incident victims and response workers, as well as addressing the medical needs of "at risk" or "special needs" persons. ESF-8 identifies federal supplemental assistance to state, tribal, and local governments in 17 core functional areas, including, among others: surveillance, medical care personnel, patient care and evacuation, food and water safety, fatality management, and veterinary medical support.8

· ESF-6 (Mass Care, Emergency Assistance, Housing, and Human Services)—FEMA is the lead agency on ESF-6. HHS is tasked with providing supportive human services, public health and medical services, and veterinary medical services under ESF-6.9

National Incident Management System
The National Incident Management System (NIMS) establishes a framework for coordinating emergency response activities among federal, state, tribal, local, nongovernmental, and private sector organizations.10 NIMS is a form of incident command system that uses a consistent framework for incident management at all jurisdictional levels regardless of the cause, size, or complexity of the event. NIMS is intended to be used for all events and incidents, including emergencies and special events, whereas the NRF is activated for only designated events or incidents. HSPD-5 requires all federal agencies to use NIMS in their response activities, including when assisting in state and local events. States and localities are required to adopt NIMS as a condition for receiving federal preparedness assistance grants and contracts. 

How Federal Directives and Systems Affect States
Presidential directives establishing emergency planning and response policies and structures have directly affected states’ emergency preparedness and response activities. Federal agency emergency response and assistance to state, local, and tribal governments is organized according to the strategies and policies identified through various national strategies, frameworks, and protocols. States, localities, and tribes have been incentivized to use specific strategies and structures, like NIMS, through federal emergency preparedness grants.
 
Practice Notes
· Identify and understand how agencies/offices in your state interact with and implement their roles and responsibilities under the NRF and other national strategies.
· Understand how complementary state laws, regulations, and programs relate to federal planning and response strategies and frameworks.

_______________________________________________________________________
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Overview
New and existing federal and state legal protections against liability address the concerns of volunteers and others involved in emergency response situations. These protections also serve an important public policy function: They ensure that there are adequate numbers of medical, public health, and other individuals and institutions who are willing and able to participate in response efforts. These various laws form a patchwork of liability protections. These protections, however, can be highly dependent on the nature of the services provided by the person (volunteer vs. paid employee) and the extent of protections provided under the program the person is participating in.

Liability Protections and Immunities
There are significant sources of liability protection available at the state and federal levels. Many of the protections described below were newly developed or refined within the last decade. Others are fundamental principles of governmental immunity that continue to evolve as our understanding of modern emergencies likewise evolves. What has emerged is a mosaic of protections that can provide varying degrees of coverage; the extent to which liability protections are available to an individual, entity, or class will depend on the actor, the law providing the protections, and the circumstances surrounding a particular emergency response. 

Federal Liability Protections and Immunities
· Federal Governmental/Sovereign Immunity—The federal government’s sovereign immunity has its roots in English common law, which holds that the “king”—the state—cannot commit an illegal act and therefore cannot be sued. This doctrine has been modified through court decisions and the passage of the Federal Tort Claims Act to allow suits against federal government employees and agents in certain circumstances. In the context of emergency response, one way to protect volunteers is to designate them as unpaid employees of the federal government. In doing this, the volunteers would be able to assert the liability protections afforded to federal employees.

· Volunteer Protection Act (VPA)—The VPA provides immunity for ordinary negligence to volunteers of nonprofit organizations or governmental entities; it does not cover recklessness or gross negligence. The act does not require that an emergency declaration be in place for its protections to apply. VPA does not protect volunteers working in businesses (including for-profit hospitals) and organizational entities of any type (including nonprofit or governmental) that use volunteers. The act does not prohibit a nonprofit or governmental entity from suing its own volunteers.

· Public Readiness and Emergency Preparedness Act (PREP Act)—The PREP Act authorizes the HHS secretary to issue a declaration that provides immunity from tort liability for claims of loss caused by countermeasures (e.g., vaccines, drugs, products) against diseases or other threats of public health emergencies. A separate emergency determination under Public Health Service Act Section 319 or another statute is not required for PREP Act immunities to take affect. The act covers individual persons and entities involved in the manufacture, testing, distribution, administration, and use of covered countermeasures. The act does not protect against willful misconduct, violations of the Americans with Disabilities Act (ADA), or other civil rights violations.

State Liability Protections and Immunities
· State Governmental/Sovereign Immunity—State governments are immune from lawsuits under sovereign immunity conferred by the 11th Amendment of the U.S. Constitution. Like the federal government, some states have waived this immunity in certain circumstances through state tort claims or state claims acts. These acts generally immunize government employees from tort liability for acts or omissions committed within their scope of employment. Some states cap the amount of money damages available from a judgment against the state and prohibit the recovery of punitive damages against the state. Some states extend these protections to volunteers; other states declare volunteers to be unpaid state employees during an emergency.

· Emergency Powers Statutes—State emergency laws can trigger additional powers, suspend certain administrative requirements, and provide or enhance liability protections to specified responders upon a gubernatorial declaration of emergency. There is a wide range of types and degree of coverage provided to volunteers under emergency powers statutes. The provisions can be broad or duplicative of other provisions in state law.

· State General Volunteer Protection Statutes—All states have some statutory protections for volunteers. The federal VPA (see above) preempts state laws that are less protective than the VPA, but allows states to pass laws with greater protections. Generally, like the VPA, these statutes do not require that an emergency declaration be in place, apply to uncompensated individual volunteers for nonprofit and governmental entities only, and apply only to individual persons and not to organizations.

· State Healthcare Volunteer Protection Statutes—Many states have also adopted specific liability protections for volunteer health professionals (VHPs) in addition to or to supplement their emergency powers and general volunteer protection statutes. Like the VPA, VHP protection statutes confer immunity from civil liability provided that certain conditions are met and are not dependent on the existence of an emergency declaration. Some states have adopted the Uniform Emergency Volunteer Health Practitioners Act (UEVHPA), which is a uniform model law conceived as a way to further supplement the number of VHPs who can rapidly respond to emergency events, particularly since traditional mutual aid approaches were viewed as insufficient to rapidly deploy VHPs. UEVHPA permits health professionals to register either in advance of or during an emergency to provide volunteer services in an enacting state through a governmentally established registration system (e.g., ESAR-VHP or Medical Reserve Corps), with registration systems established by disaster relief organizations or licensing boards, or national or multi-state systems established by associations of licensing boards or health professionals. UEVHPA liability protections become effective upon the state emergency declaration.

· Good Samaritan Laws—Good Samaritan laws can provide liability protection to volunteers who are near an emergency event and respond to help victims. No formal emergency declaration or activation of the volunteer as part of an emergency response force is required for Good Samaritan liability protections to attach. Every state has a Good Samaritan statute, but the actors eligible for coverage and qualifying circumstances under which care is delivered varies. Generally, Good Samaritan statutes cover the spontaneous delivery of aid and reduce the standard of care that would normally be required of the person supplying aid (e.g., a doctor or nurse helping a victim at the scene of an accident) to account for the exigent circumstances in which the care is being delivered.

· Entity Liability Statutes—While liability protections for organizations and entities are generally less robust than they are for individuals, some protections exist and more have been developed in recent years in acknowledgment of the important role that businesses and nonprofit organizations play during emergencies. Removing the potential for liability for entities that assist in an emergency response is seen as a way to ensure their participation in a response and therefore make planning for and responding to an event more efficient. Some states have adopted entity liability protections that extend liability protections to cover business and nonprofit entities acting in good faith during a declared emergency.

· Mutual Aid Agreements—Mutual aid agreements are mechanisms through which jurisdictions can provide assistance to other jurisdictions during emergencies. These agreements also generally include provisions for reimbursing expenses, providing liability protections to governmental personnel and volunteers who provide aid, and awarding compensation for injuries to personnel deployed under the agreement. The Emergency Management Assistance Compact (EMAC) is the most widely adopted mutual aid agreement in the United States and provides an organized structure through which a state can request aid from other states during an emergency. EMAC addresses reimbursement, liability, compensation, and licensure, among other issues. EMAC only applies to those persons properly dispatched in response to an EMAC request; immunity protections, compensation, and license reciprocity will not automatically extend to volunteers who provide services outside of EMAC. Volunteers would have to be made temporary government employees to be covered under EMAC.

____________________________________________________________________

Sources
· Chu V. Congressional Research Service. Emergency Response: Civil Liability of Volunteer Health Professionals (R40176). January 19, 2011.
· Federal Emergency Management Agency. Citizen Corps Volunteer Liability Guide. Undated. Available at www.citizencorps.gov. Accessed May 30, 2013.
· Federal Tort Claims Act. Codified at 28 U.S.C. §§ 1346(b), 2671-2680.
· Health Resources and Services Administration. Emergency System for Advance Registration of Volunteer Health Professionals (ESAR-VHP)—Legal and Regulatory Issues. Draft Report. May 2006. Available at www.publichelathlaw.net/Projects/ESAR-VHP.php. Accessed May 30, 2013.
· Hodges JG and Arias JJ. “Liability Risks and Protections for Volunteer Health Practitioners in Emergencies.” Presentation to The Network for Public Health Law-Western Region. November 2010. Available at www.publichealthlawnetwork.org. Accessed May 30, 2013.
· Hoffman S. “Responders’ Responsibility: Liability and Immunity in Public Health Emergencies.” 96 Geo. L.J. 1913, 1944 (2008).
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Overview
Concerns about liability—a finding of legal responsibility for an act or failure to act—regularly arise during emergency response situations. Individual government employees, volunteers, and healthcare professionals, as well as entities such as businesses and nonprofits, worry about potential liability for their actions during an emergency. Existing and new federal and state protections against liability have been created to address the concerns of volunteers and others involved in emergency responses. (See ASTHO Immunity Issues in Emergencies and Workers' Compensation Issues in Emergencies fact sheets.)

Direct and Vicarious Liability
Direct liability means that a person or entity is legally responsible for their actions or omissions. Vicarious liability (also known as respondeat superior) is a type of secondary liability in which a person or entity is held legally responsible for the actions or omissions of another person with whom they have a particular legal relationship. This is seen in the context of an employer being held responsible for its employee, or for a corporation, nonprofit, or other entity for the actions of its agent like an officer or director. Some entities may try to limit their potential vicarious liability by designating persons as independent contractors rather than as employees or agents. 

Potential Theories of Tort Liability
Civil liability grounded in tort is the most likely theory in which liability issues arise in an emergency response. A tort is an action in which an actor (a person or entity) either intentionally or unintentionally causes harm to another person or property. A tort claim allows an aggrieved person to sue the actor in civil court for the harm. This is contrasted with criminal charges in which the government prosecutes an actor, or with contractual claims in which the parties to a contract sue over the contract. If a person or entity is found liable for causing the harm, the aggrieved party can seek monetary compensation and, in some instances, an injunction against further action by the offending actor. 

Intentional and Unintentional Torts
Unintentional torts occur when an actor harms another person or property through their actions but did not intend the harm. Negligence is the most common type of unintentional tort (see below). Intentional torts occur when an actor intends to harm or touches a person/property with the intent to harm. In the healthcare context, conducting a medical procedure on a patient without first obtaining informed consent could be construed, among other things, as the intentional tort of battery. Other intentional torts include assault, conversion (i.e., theft), infliction of emotional distress, fraud, misrepresentation, false imprisonment, and trespass. An actor/defendant has a defense to an intentional tort if a plaintiff gives either express or implied consent to the defendant’s actions, or if committing the tort was a “public necessity” taken to avoid a greater harm to persons or the community. When a government takes or uses property, even if for public necessity, issues can arise as to whether the act is covered by sovereign immunity or subject to paying compensation to the owner. 

Negligence
The tort of negligence involves unintentional wrongful conduct that harms another. It is the most likely theory to be used for harms stemming from emergency responses. Negligence occurs when a person or entity (the actor/defendant) fails to use ordinary care in their actions, or by their failure to take action. Ordinary care generally means the amount of care that a reasonable person would take under similar circumstances. The standard of care applied to a physician or other person with specialized skills may be different than an ordinary care standard. 

The specific elements of a negligence claim are: (1) the defendant owes the plaintiff a duty of care (including a duty of ordinary care); (2) the defendant breached that duty by failing to meet the applicable standard of care; (3) the defendant’s actions resulted in harm to the plaintiff; and (4) the defendant’s breach of duty was the cause of the plaintiff’s injury. Outside the context of a governmentally declared emergency, most states allow juries to consider whether a defendant was acting under emergency circumstances in determining if a defendant’s actions were reasonable. Determining the appropriate standard of care to apply during widespread or prolonged events like a pandemic has been the subject of much discussion. A number of specific negligence theories may apply in the emergency response context:
· Medical Malpractice—Healthcare providers may be open to malpractice claims for breach of duty to a patient.

· Scope of Practice—A licensed healthcare provider such as a nurse may be subject to negligence claims for exceeding scope of practice by making decisions or undertaking tasks beyond what the law permits for his or her profession.

· Failure to Plan or Prepare—There are a number of publications and resources available to help healthcare facilities plan and exercise how they will respond to an emergency. A facility that fails to plan for emergencies, keep plans current, or conduct training and exercises may open itself to claims for failure to plan or prepare.

· Breach of Privacy & Confidentiality—Individuals and entities can be subject to tort liability for failing to take adequate precautions to protect patients’ privacy and confidentiality during emergencies. This is in addition to violations of federal statutes such as the Health Insurance Portability and Accountability Act (HIPAA) and Family Educational Rights and Privacy Act (FERPA), as well as state privacy and confidentiality laws.

· Premises Liability—A person or entity in possession of a premises or land is responsible for injuries to persons present there. Premises liability can arise when facilities are used for preparedness and response activities. This can include the use of hospitals, clinics, and other facilities (schools, convention centers, malls) for alternate care sites. Businesses and other private property owners who allow use of their property as points of distribution (POD) for medicine and supplies also voice concerns about premises liability issues.

· Gross Negligence—This is conduct or failure to act which is so reckless that it demonstrates disregard for whether an injury or harm will occur. Acts of gross negligence (also noted as willful or wanton conduct) are not covered under statutes that provide immunity or other liability protections to emergency response participants.

Defenses to Negligence Claims
There are several potential defenses to negligence claims:
· Contributory and Comparative Negligence—Contributory negligence arises if a plaintiff’s actions contributed to the harm. It acts as a complete defense to negligence such that a defendant will not be found liable for his or her actions because the plaintiff’s actions added to the harm. Comparative negligence is used by most states to ease the harshness of contributory negligence by reducing the plaintiff’s award to the extent his actions caused the harm.

· Assumption of Risk—Assumption of risk was traditionally seen as a complete bar to recovery if a plaintiff understood the risk and voluntary assumed it either expressly or impliedly. In some states, implied assumption of risk has been incorporated into the concept of comparative negligence, so it is no longer a complete bar to recovery.

· Immunity—Immunity protects defendants from potential tort liabilities. The immunity defense is the most significant defense to negligence claims arising in the context of an emergency response scenario. (See Immunity fact sheet.)

Statutory and Regulatory Violations
In addition to the right of parties to bring contractual and tort-based claims, state and federal laws may also specifically allow individual persons and entities to sue others based on violations of statutes or regulations (known as a private cause of action). To the extent that federal and state governments have waived sovereign immunity, governments and officials in their individual capacities may be subject to private lawsuits for statutory or regulatory violations. There are many potential areas in which state and federal statutory and regulatory requirements could be intentionally or inadvertently violated during an emergency response scenario. Some federal statutes that could form the basis for a claim include HIPAA, the Americans with Disabilities Act (ADA), the Emergency Medical Treatment and Labor Act (EMTALA), and 42 U.S. Code Section 1983 civil rights violations. Potential sources for state-based claims include violations of state civil rights and antidiscrimination laws and violations of state professional licensing requirements. Governors have the authority to temporarily waive or suspend regulatory and, potentially, some statutory requirements during a declared state emergency. Similarly, the HHS secretary is authorized under Social Security Act (SSA) Section 1135 to waive certain requirements during public health emergencies. States can evaluate which requirements to retain and which to temporarily suspend to ease compliance and facilitate response and recovery efforts. 

Constitutional Violations
The U.S. Constitution, the Bill of Rights, and state constitutions identify fundamental rights that, if violated, can give rise to claims. Parties could assert constitutional claims in addition to tort claims against public officials and entities, including violations of freedom of speech and association (1st Amendment), unreasonable searches and seizures (4th Amendment), cruel and unusual punishment (8th Amendment), due process (5th and 14th Amendments), and equal protection (14th Amendment). Parallel violations grounded on state constitutional claims could also be envisioned. 

Criminal Liability
As with civil liability, both individuals and organizational entities can be liable for criminal sanctions based on their actions during an emergency response event. Criminal prosecutions of first responders, healthcare providers, and volunteers involved in emergency response activities are most likely to occur where there has been egregious or willful misconduct on the part of the actor. Ultimately, however, the decision to seek prosecution in any given situation is a matter of prosecutorial discretion and the decision of a grand jury to indict.

___________________________________________________________________
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Overview
Mutual aid agreements and other types of assistance agreements facilitate the rapid sharing of emergency aid and resources among governments and organizations at all levels. These can involve pre-existing agreements like the Emergency Management Assistance Compact (EMAC) or may require the creation of new instruments to address emerging events or parties outside of existing compacts. Depending on the nature and extent of an agreement, a state’s laws may govern the formation and operation of the mutual aid arrangement. 

Mutual Aid and Assistance Agreements
Mutual aid agreements (MAAs) and other types of arrangements to provide assistance before, during, and after an emergency event facilitate the rapid mobilization of personnel, equipment, and supplies. The agreements can occur at multiple levels of government: between state/local agencies; between a state and localities in the state; between two or more states in a region; between states and tribes; or internationally between states and neighboring jurisdictions in Canada or Mexico. MAAs can also exist among a variety of organizational types, including governments, nonprofit organizations, and private businesses. The agreements can range in format from formal compacts adopted into statute by a state’s legislature to informal memoranda of understanding that outline how governmental and private resources will provide aid within a specific community. Emergency MAAs typically address emergency management, fire, law enforcement, and medical response issues, although they can address other issues (see below). Participation in MAAs is seen as an important component of the federal National Incident Management System (NIMS), which is intended to provide a systematic approach to guide governments at all levels, nongovernmental organizations, and the private sector in collaborative emergency preparedness and response activities.1 

Authority for Mutual Aid
Depending on the type of MAA, a state legislature may have to formally approve a state’s participation in the agreement and memorialize it in statute, such as in the case of EMAC (see below). State law or regulation may also establish legal requirements that govern the creation and operation of aid and assistance agreements in the state generally. These state-specific requirements can affect intrastate agreements between localities and other parties, as well as interstate agreements between the state and other parties. To operationalize MAAs, the federal government, states, localities, and other organizations party to aid agreements have developed specific policies, protocols, and resource-typing definitions that dictate delivery of aid. In addition to the legal requirements for administering aid, ongoing training, exercising, and updating of aid agreements and the policies and protocols implementing them is a key factor in effectively delivering mutual aid. 

Elements in Mutual Aid and Assistance Agreements
While an established MAA like EMAC or model aid agreement may require the inclusion of specific language in an agreement, the U.S. Department of Homeland Security has identified through NIMS a number of important elements that should generally be included in MAAs1:
· Definitions of key terms.
· Procedures for requesting and providing aid.
· Payment, reimbursement, and allocation of costs.
· Notification procedures.
· Roles and responsibilities of individual parties.
· Protocols for interoperable communications.
· Relationships to other MAAs.
· Recognition of licensures and certifications.
· Sharing agreements.
· Workers’ compensation.
· Liability and immunity.
· Provisions to update and terminate the agreement.

Reimbursement, Liability, and Compensation
Aid agreements expedite emergency response by establishing protocols for requesting and providing assistance and determining policies and procedures for reimbursement and compensation in advance, thereby eliminating or lessening the extent to which these issues must be negotiated with each new event. Formalized, pre-event aid agreements can also expedite FEMA reimbursement for services, equipment, and supplies delivered via mutual aid. FEMA will reimburse mutual aid costs if the aid was requested (i.e., no spontaneous responders), the assistance requested directly related to a disaster eligible for FEMA assistance, and occurred under a signed, written mutual aid agreement.2The aid agreement must apply in all situations, not just to events that trigger a federal Stafford Act emergency/disaster declaration or that are eligible for federal aid. Only the entity requesting mutual aid is eligible to apply for grant assistance directly from FEMA; entities providing aid must seek reimbursement from the requesting entity. FEMA will reimburse for verbal aid agreements, but these must be documented in writing post-event and signed by an official of each entity as a condition to receive FEMA reimbursement. 

Emergency Management Assistance Compact (EMAC)
EMAC is a type of MAA that facilitates the sharing of assistance among states during emergency events, including natural and man-made disasters. EMAC was ratified by the U.S. Congress in 1996.3 It is the most widely adopted MAA in the United States; EMAC has been adopted by all states, the District of Columbia, and some territories.4 EMAC does not replace federal assistance but acts to complement federal resources or to provide resources when an event does not warrant federal assistance. EMAC is triggered by a requesting state through a gubernatorial declaration of emergency and a request for assistance made through the National Emergency Management Association (NEMA), the organization that administers EMAC.4 Assisting states respond to the request and provide the requested resources. 

Under EMAC the requesting state is responsible for compensating the assisting state for any expenses incurred.5 EMAC also addresses licensing, liability, and compensation issues for personnel deployed pursuant to an EMAC request. Those rendering aid under the compact are considered agents of the requesting state for tort liability and immunity purposes; no assisting state or its officers, employees, or others deployed by the state through EMAC are subject to liability for an act or omission that occurs in good faith.6 Willful misconduct, gross negligence, or recklessness are excluded from EMAC immunity. Because EMAC only applies to state officers or employees and others deployed by the state through EMAC, immunity protections and license reciprocity will not automatically extend to volunteers who provide services outside of EMAC. Volunteers would have to be made temporary government employees to be assured of coverage under EMAC. Similarly, local governments and their employees are not parties to EMAC unless they are specifically deemed to be state forces through an MAA with the state. The “Model State-County Mutual Aid Deployment Contract” is a model intergovernmental contract that allows local emergency responders to deploy under the auspices of EMAC.7 Some states have developed intrastate mutual aid systems that allow localities to request and provide aid within the state.7 

Other Aid and Cooperation Agreements

In addition to EMAC, other compacts and mutual aid agreements have been created in some regions. These include, for example, the “Pacific Northwest Emergency Management Agreement” and the “California, Nevada, and Oregon Chempack Sharing Procedures.”7 Other cooperation agreements that relate to public health activities generally but that also support emergency preparedness and response include the “Great Lakes Border Health Initiative Public Health Data Sharing Agreement” and the “Guidelines for U.S.-Mexico Coordination on Epidemiologic Events of Mutual Interest.”7 The “Model Intrastate Mutual Aid Legislation” was developed by NEMA to facilitate intrastate mutual aid among jurisdictions within a state.4 The subject matter of public health and emergency response-related MAAs can include emergency management and public health emergency management broadly, as well as focus on issues like public health data sharing, pandemic influenza preparedness, influenza surveillance, laboratory resource sharing, tuberculosis treatment and control, and animal health emergency management. 

Interstate agreements that address the needs of specific populations (e.g., the mentally or physically disabled, the elderly) or issues that may be outside the organizational control of a state public health agency (e.g., environment, agriculture) can also provide important resources and expertise when responding to public health and other emergencies. MAAs also exist between private businesses within particular sectors such as water and power utilities and healthcare operations.8,9
 
Practice Notes
· Identify any statutory and regulatory provisions that govern the creation and operation of MAAs in your state.
· Identify the various MAAs and any other cooperation agreements through which the state and its agencies can receive or provide aid.
· Identify any gaps in emergency response capacity that may be addressed through MAAs.
· Understand the legal requirements contained in the MAAs and the legal processes though which they are operationalized.
· Understand how MAAs are operationalized by agencies and programs in your state, including the circumstances under which an incident command system (ICS) or emergency operations center (EOC) will be activated.

_____________________________________________________________________

Sources
1. U.S. Dept. of Homeland Security. National Incident Management System (December 2008).
2. FEMA. “Mutual Aid Agreements for Public Assistance and Fire Management Assistance” (Disaster Assistance Policy 9523.6). August 13, 2007. Available at www.fema.gov/government/grant/pa/9523_6.shtm. Accessed January 31, 2012.
3. Emergency Management Assistance Compact, Pub. L. No. 104-321.
4. Emergency Management Assistance Compact website. Available at www.emacweb.org. Accessed January 31, 2012.
5. Emergency Management Assistance Compact, Articles of Agreement. Available at www.emacweb.org. Accessed January 31, 2012.
6. CDC, Public Health Law Program. “Selected Federal Legal Authorities Pertinent to Public Health Emergencies” (September 2009).
7. CDC, Public Health Law Program. “Mutual Aid” webpage. Available at http://www2a.cdc.gov/phlp/mutualaid/index.asp. Accessed January 31, 2012.
8. U.S. EPA. “Mutual Aid and Assistance” webpage. Available at http://water.epa.gov/infrastructure/watersecurity/mutualaid/index.cfm. Accessed January 31, 2012.
9. American Hospital Association, “Model Hospital Mutual Aid Memorandum of Understanding” (March 2002). Available at www.aha.org/aha/issues/Emergency-Readiness/hospreadiness.html. Accessed January 31, 2012.
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Fact Sheet

Overview
The National Emergencies Act (NEA) authorizes the president to declare a “national emergency.”1 A declaration under NEA triggers emergency authorities contained in other federal statutes. Past NEA declarations have addressed, among other things, the imposition of export controls and limitations on transactions and property from specified nations.2 A national emergency was declared in 2001 after the September 11th terrorist attacks and has been renewed every year since then. 

What the Law Does
The NEA authorizes the president to declare a national emergency, which declaration activates emergency powers contained in other federal statutes.3During the 2009 H1N1 influenza pandemic, the president’s declaration of a national emergency under the NEA, coupled with the HHS secretary’s prior determination of a public health emergency under Section 319 of the Public Health Service Act (PHSA), permitted the activation of Social Security Act (SSA) Section 1135 waiver authorities. (See Figure A for the text of the 2009 H1N1 NEA declaration.) 

How the Law Works
The NEA does not provide any specific emergency authority on its own, but relies on emergency authorities provided in other statutes. A national emergency declaration allows for the activation of these other statutory authorities. Emergency statutory provisions are not activated automatically, however; they must be specifically identified in the president’s declaration before these authorities may be given effect. 

Declaration
NEA Section 201 authorizes the president to declare a national emergency. The proclamation of a national emergency must be immediately transmitted to Congress and published in the Federal Register.1,2 Under NEA Section 301, statutory emergency authorities enabled by the national emergency declaration cannot be exercised until the president specifies the provisions of law under which the president or other officials will act. Such specification may be made either in the declaration or in subsequent Executive Orders published in the Federal Register and transmitted to Congress.

Termination
A national emergency can be terminated if the president issues a proclamation or if Congress enacts a joint resolution terminating the emergency. A national emergency will terminate automatically upon the anniversary of the proclamation unless the president renews the proclamation by transmitting notice to Congress within a 90-day period prior to the anniversary date and publishing it in the Federal Register.

Immunity and Liability Issues
The national emergency provisions of the NEA do not address liability issues or provide any immunity. The act could be used to activate emergency authorities in other federal statutes that provide immunity during emergency events.

How the Law Affects States
National emergency declarations under the NEA can impact states through the federal statutory emergency authorities activated once the NEA declaration is made. The most recent example of this effect was the activation of SSA Section 1135 waiver authority during the H1N1 influenza pandemic. 
FIGURE A
DECLARATION OF A NATIONAL EMERGENCY WITH RESPECT TO THE 
2009 H1N1 INFLUENZA PANDEMIC 
BY THE PRESIDENT OF THE UNITED STATES OF AMERICA
A PROCLAMATION 
October 24, 2009

“NOW, THEREFORE, I, BARACK OBAMA, President of the United States of America, by virtue of the authority vested in me by the Constitution and the laws of the United States, including sections 201 and 301 of the National Emergencies Act (50 U.S.C. 1601 et seq.) and consistent with section 1135 of the Social Security Act (SSA), as amended (42 U.S.C. 1320b-5), do hereby find and proclaim that, given that the rapid increase in illness across the Nation may overburden health care resources and that the temporary waiver of certain standard Federal requirements may be warranted in order to enable U.S. health care facilities to implement emergency operations plans, the 2009 H1N1 influenza pandemic in the United States constitutes a national emergency. Accordingly, I hereby declare that the Secretary may exercise the authority under section 1135 of the SSA to temporarily waive or modify certain requirements of the Medicare, Medicaid, and State Children's Health Insurance programs and of the Health Insurance Portability and Accountability Act Privacy Rule throughout the duration of the public health emergency declared in response to the 2009 H1N1 influenza pandemic. In exercising this authority, the Secretary shall provide certification and advance written notice to the Congress as required by section 1135(d) of the SSA (42 U.S.C. 1320b-5(d)).”4




__________________________________________________________________

Sources
1. National Emergencies Act, Pub. L. No. 94-412. Codified in part at 50 U.S.C. §§ 1621, 1631.
2. Relyea H. Congressional Research Service. National Emergency Powers (98-505). August 30, 2007. Available at www.law.umaryland.edu/marshall/crsreports/crsdocuments/98505_08302007.pdf. Accessed January 31, 2012.
3. Swendiman K and Jones NL. Congressional Research Service. The 2009 Influenza Pandemic: Selected Legal Issues (R40560). October 29, 2009. Available at www.law.umaryland.edu/marshall/crsreports/crsdocuments/R40560B_05212009.pdf. Accessed January 31, 2012.
4. White House, “Declaration of a National Emergency with Respect to the 2009 H1N1 Influenza Pandemic.” October 24, 2009. Available at www.whitehouse.gov/the-press-office/declaration-a-national-emergency-with-respect-2009-h1n1-influenza-pandemic-0. Accessed January 31, 2012.
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Overview
The Pandemic and All-Hazards Preparedness Act (PAHPA)1 was enacted to “improve the Nation’s public health and medical preparedness and response capabilities for emergencies, whether deliberate, accidental, or natural.”2 PAHPA amends the Public Health Service Act to address the organization of public health emergency preparedness and response activities. It also authorizes new programs and initiatives concerning medical surge capacity, the development of countermeasures to biological threats, and the capacity of states and localities to prepare for and respond to public health emergencies.

As of March 2012, Congress is in the process of reauthorizing PAHPA, with the House and Senate each adopting its own version. While there are many similarities between the two bills, Congress is likely to convene a conference committee to reconcile the differences between them. The legislation ultimately passed may or may not affect the provisions of PAHPA as described below. Please see ASTHO EAI Current Issues Winter 2012 for more information about reauthorization. 

What the Law Does

National Preparedness and Response, Leadership, Organization, and Planning

· Leadership and Organization—PAHPA designates the secretary of the Department Health and Human Services (HHS) as the lead federal official for public health emergency preparedness and response. The act establishes the position of Assistant Secretary for Preparedness and Response to advise the HHS secretary on federal public health and medical preparedness and response, oversee the development of countermeasures, and provide logistical support for federal responses to public health emergencies. The act requires the secretary to submit the National Health Security Strategy for public health emergency preparedness and response to Congress.

· Planning for At-Risk Populations—PAHPA requires the secretary to consider the public health and medical needs of at-risk individuals during public health emergencies. HHS defines “at-risk” as “those individuals specifically recognized as at-risk in the statute, i.e., children, senior citizens, and pregnant women, as well as those individuals who may need additional response assistance” such as those with physical or mental disabilities and those with limited English proficiency.4 The secretary must consider the needs of at-risk individuals in guidance given to recipients of state and local public health grants and in the composition of the contents of the Strategic National Stockpile. The secretary is also required to oversee an advisory committee on at-risk persons and disseminate novel and best practices on outreach to and care of the at-risk before, during, and after public health emergencies.

Public Health Preparedness Capacity

· State and Local Emergency Preparedness—PAHPA creates and expands programs to enhance the public health system’s capacity to monitor and respond to public health emergencies. The act expands grant programs for state and local public health emergency preparedness activities and mandates the use of evidence-based benchmarks and standards to measure levels of preparedness.

· Public Health Workforce Capacity—PAHPA establishes a demonstration loan repayment program for eligible National Health Service Corps participants who agree to complete their service in a state, local, or tribal health department in a health professional shortage area or area at risk for public health emergencies. The act also requires the secretary to establish requirements to ensure the readiness of the Commissioned Corps to respond to urgent or emergency public healthcare needs that cannot otherwise be met at the federal, state, and local levels.

· Situational Awareness Capacity—PAHPA authorizes the creation of a near-real-time electronic nationwide public health situational awareness capability though an interoperable network to share data to enhance early detection and rapid response to public health emergencies. The act authorizes the creation of systems to track the initial distribution of federally purchased influenza vaccine during an influenza pandemic.

All-Hazards Medical Surge Capacity

· Medical Surge Capacity—PAHPA directs the secretary to assess the nation’s medical surge capacity by reviewing the National Disaster Medical System, evaluating the feasibility of improving HHS's capacity to provide medical surge capacity to local communities and analyzing the potential for using federal facilities as healthcare facilities during public health emergencies. The act expands programs to improve hospital preparedness for public health emergencies to include grants to improve surge capacity.

· Medical Reserve Corps and Volunteers—PAHPA requires HHS to link Medical Reserve Corps and existing state verification systems into a single national interoperable network of systems—Emergency System for Advance Registration of Volunteer Health Professionals (ESAR-VHP)—to verify the credentials and licenses of healthcare professionals who volunteer in emergencies.

· Pandemic and Biodefense Vaccine and Drug Development

· PAHPA establishes the Biomedical Advanced Research and Development Authority (BARDA) within HHS to foster the rapid development of drugs and vaccines (countermeasures and products) against highly infectious pathogens. The act establishes the Biodefense Medical Countermeasure Development Fund to pay for development contracts with the makers of the countermeasures and products.

Immunity and Liability Issues
PAHPA does not contain any new grants of immunity or other liability and compensation protections. Some activities or persons addressed in PAHPA may be eligible for liability protection through other federal laws; thus, public health and medical volunteers may be eligible, depending on the program they deploy though (e.g., the Medical Reserve Corps) for liability protection under such federal laws as the Federal Tort Claims Act or the Volunteer Protection Act. Persons who are involved with certain activities related to countermeasures may be eligible for liability protection under the Public Readiness and Emergency Preparedness Act (PREP Act) if they fall into one of the covered classes. 

How the Law Works
PAHPA is primarily authorizing legislation that directs HHS to establish positions and programs related to public health emergency preparedness and response. HHS has issued a number of progress reports about the status of its efforts to implement PAHPA. 

How the Law Affects States
PAHPA impacts the states through the organizational structures and programs it established within HHS. Many of the offices and programs within HHS that state public health preparedness programs interact with on a daily basis were developed or refined through PAHPA, including:
· The office of the Assistant Secretary for Preparedness and Response (HHS ASPR).
· Grant programs such as the Public Health Emergency Preparedness Program, Hospital Preparedness Program, and Healthcare Facility Partnership Program.
· Guidance regarding at-risk populations generated through PAHPA-supported initiatives.
· Registration of volunteer health professionals into ESAR-VHP-compliant databases.

Practice Notes
· Identify the offices and/or agencies in your state that interact with HHS ASPR and its various programs. These state offices will most likely be in the state public health agency, but some programs might be housed in state homeland security or emergency management agencies.
· Identify and understand the HHS ASPR grants your state receives and the programmatic and administrative requirements of each.
· Identify and understand any parallel state statutory or regulatory requirements in the program areas addressed by PAHPA.
· Identify requirements and expectations within PAHPA (e.g., performance measures, matching requirements, partnering requirements) and determine how these affect your state’s preparedness program.

__________________________________________________________________________

Sources
1. Pandemic and All-Hazards Preparedness Act of 2006, Pub. L. No. 109-417. Codified, in part, in the Public Health Service Act, 42 U.S.C. 201 et seq.
2. Department of Health and Human Services. “Pandemic and All-Hazards Preparedness Act” webpage. Available at www.phe.gov/Preparedness/legal/pahpa/Pages/default.aspx. Accessed January 31, 2012.
3. Congressional Research Service, Summary of Public Law 109-417. December 19, 2006.
4. Department of Health and Human Services. Pandemic and All-Hazards Preparedness Act: Progress Report on the Implementation of Provisions Addressing At-Risk Individuals. August 2008. Available at www.phe.gov/Preparedness/legal/pahpa/Documents/pahpa-at-risk-report0901.pdf. Accessed January 31, 2012.
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Public Health Emergencies
 
Fact Sheet
 
Overview
The Public Health Service Act (PHSA)1 provides the legal authority for the Department of Health and Human Services (HHS), among other things, to respond to public health emergencies. The act authorizes the HHS secretary to lead federal public health and medical response to public health emergencies, determine that a public health emergency exists, and assist states in their response activities. This fact sheet focuses on Section 319 of the PHSA, which governs public health emergencies. 

What the Law Does
Section 319 authorizes the secretary to determine that a public health emergency exists. This determination triggers emergency powers that permit the federal government to engage in activities such as assisting state and local governments, suspending or modifying certain legal requirements, and expending available funds to address the public health emergency. 

How the Law Works

Determination of Public Health Emergency
Section 319 authorizes the secretary to make a determination that a public health emergency exists if the secretary determines that a disease or disorder presents a public health emergency or that a public health emergency—including significant outbreaks of infectious diseases or bioterrorist attacks—otherwise exists.2 The secretary’s action is specifically referred to as a “determination” in Section 319 and in documents issued by HHS instead of the term “declaration.” The secretary can determine that a disease or condition presents a public health emergency based on conditions existing before an outbreak or natural disaster occurs.3 

Although a Section 319 determination activates certain federal emergency powers, a public health emergency determination is not required in order for HHS to assist states; the secretary has broad legal authority under other sections of the PHSA to render assistance to states and localities. PHSA Section 301 gives the secretary broad authority to provide assistance and conduct investigations, among other things, into the causes, prevention, and control of diseases.1 PHSA Section 311 permits the secretary to work with states and localities to prevent and control communicable diseases and to implement plans activating HHS resources to control diseases and other public health emergencies.1 The secretary can activate the National Disaster Medical System and deploy the Strategic National Stockpile without a Section 319 determination. 

Authorities Granted
Once the HHS secretary determines that a public health emergency exists, the secretary is authorized, consistent with the secretary’s other authorities, to respond to the public health emergency. These authorities include making grants, contracting, and investigating the cause, treatment, or prevention of the disease or disorder underlying the public health emergency. The secretary may use funds from the Public Health Emergency Fund when funds are appropriated for it. 

· Over time Congress has added other authorities to the PHSA, the Social Security Act (SSA), the Federal Food, Drug, and Cosmetic Act (FFDCA), and other laws administered by the secretary that allow the secretary to take certain discretionary actions once a public health emergency is determined under Section 319. Other discretionary actions include:
· Using SSA Section 1135 to waive or modify certain requirements under Medicare, Medicaid, the Children’s Health Insurance Program (CHIP), and the Health Insurance Portability and Accountability Act (HIPAA).
· Exempting a person from select agent requirements for 30 days.
· Waiving certain prescription and dispensing requirements under the FFDCA.
· Adjusting Medicare reimbursement for certain Part B drugs.
· Waiving certain Ryan White HIV/AIDS grant program requirements.
· Making temporary personnel appointments up to one year.
· Granting extensions or waiving sanctions relating to submission of data or reports.3

Duration

A Section 319 determination remains in effect for 90 days or until the secretary determines that the emergency no longer exists, whichever occurs first. If the same or additional conditions continue to warrant a public health emergency, the secretary may renew the determination for additional 90-day periods. 

Relationship to Other Emergency Laws

· Stafford Act and National Emergencies Act—A public health emergency determination under Section 319 of the PHSA is separate and distinct from a presidential declaration of emergency under the National Emergencies Act or a Stafford Act declaration of an emergency or disaster. The HHS secretary does not need a presidential declaration to issue a public health emergency determination under Section 319. Unlike a Stafford Act declaration, which must be initiated by a gubernatorial request to the president, the secretary can make a Section 319 public health emergency determination without a state request. 

Declarations under other laws are required for the secretary to exercise certain authorities. In order for the secretary to exercise waiver authority under SSA Section 1135, there must be an existing public health emergency declaration in addition to a presidential declaration under the Stafford Act or the National Emergencies Act.

· PREP Act—The secretary does not need to make a public health emergency determination under PHSA Section 319 to issue a declaration under the Public Readiness and Emergency Preparedness Act (PREP Act) for the liability immunity under the PREP Act to go into effect. The PREP Act, among other things, allows the secretary to provide tort liability immunity (except for willful misconduct) for claims of loss arising from the development and administration of countermeasures against diseases or threats that constitute a current or future risk of public health emergency.

Immunity and Liability Issues
 
Section 319 does not contain any immunity provisions or liability protections. The determination of a public health emergency, however, is a prerequisite for the activation of liability provisions in other laws such as the PREP Act. 

How the Law Affects States
A determination by the HHS secretary under Section 319 that a public health emergency exists activates the secretary’s emergency powers to provide states with resources and personnel to respond to the emergency and to waive or modify certain legal requirements. There is no statutory or regulatory requirement that a state submit a formal request to the secretary for the determination of a public health emergency under PHSA Section 319 or an SSA Section 1135 waiver to be made. HHS encourages states to work with regional emergency coordinators in HHS regional offices to facilitate the request if the state believes such determinations are needed to respond to an event.3 A state declaration of emergency does not affect the secretary's Section 319 authority to determine that a public health emergency exists. However, the fact that a state has declared an emergency or requested federal assistance in response to an emergency may be relevant to the secretary's consideration of whether a public health emergency exists.
 
Practice Notes
· Identify circumstances in which your state might want or need a §319 determination.
· Identify the legal and programmatic effects a §319 determination has in your state.
· Understand what, if any, effects a §319 determination will have on your state's response and emergency legal authorities with and without a state emergency declaration.
· Identify the process your state or health agency should use in requesting federal assistance.

______________________________________________________________________

Sources
1. Public Health Service Act, Pub. L. No. 104-321; Codified at 42 U.S.C. § 247d.
2. Centers for Disease Control and Prevention, Public Health Law Program. “Selected Federal Legal Authorities Pertinent to Public Health Emergencies.” September 2009. Available at https://www.cdc.gov/phlp/docs/ph-emergencies.pdf. August 2017. Accessed October 26, 2017. 
3. Department of Health and Human Services. “Public Health Emergency Declaration Q&As” webpage. Available at www.phe.gov/Preparedness/legal/Pages/phe-qa.aspx. Accessed October 26, 2017.
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Overview
The Public Readiness and Emergency Preparedness Act of 2005 (PREP Act)1 authorizes the secretary of the Department of Health and Human Services (HHS) to issue a declaration that provides immunity from tort liability for claims of loss caused by countermeasures (e.g., vaccines, drugs, products) against diseases or other threats of public health emergencies. The PREP Act added new authorities under the Public Health Service Act to address concerns about potential liability associated with the development and administration of countermeasures. 

What the Law Does

Liability Protection
The PREP Act confers immunity from liability on specified persons for certain activities related to covered countermeasures:
· Persons Covered—The PREP Act covers individual persons and entities. Covered persons may, at the secretary’s discretion, include manufacturers, distributors, program planners (i.e., individuals and entities involved in planning and administering programs for the distribution of countermeasures), and qualified persons who prescribe, administer, or dispense countermeasures (i.e., healthcare and other providers). The U.S. officials, agents, and employees of any of these entities or persons are also covered persons.

· Activities Covered—Immunity applies to the development, manufacture, testing, distribution, administration, and use of countermeasures.

· Countermeasures Covered—Countermeasures can include vaccines, drugs, or medical devices to be used against chemical, biological, radiological, and nuclear (CBRN) agents of terrorism, epidemics, and pandemics.

· Claims Covered—The act provides immunity from tort liability except for willful misconduct. PREP Act immunity covers claims for death and physical, mental, or emotional injury, illness, or disability and the fear of these conditions. Liability protections also extend to claims made for medical monitoring as well as loss or damage to property, including business interruption. Claims that have a causal relationship to the development, distribution, administration, or use of the covered countermeasures are potentially included within the scope of PREP Act liability protections.3

Compensation Fund
The PREP Act authorizes an emergency fund in the U.S. Treasury to provide compensation for injuries directly caused by administration or use of a countermeasure covered by the secretary’s declaration. The Countermeasures Injury Compensation Program (CICP) is administered by the Health Resources and Services Administration (HRSA). 

What the Law Does Not Do
A PREP Act declaration by the HHS secretary only provides immunity from liability for the persons, activities, and countermeasures specified in the declaration; it does not automatically protect everyone involved in any kind of medical response to an emergency. The act’s liability protections do not apply where the liability arose from willful misconduct. It also does not protect individuals who violate a person’s civil rights or who violate the Americans with Disabilities Act, among other exceptions stated in the act. The PREP Act does not confer any other immunities or liability protections.

A PREP Act declaration is different from, and independent of, other federal emergency declarations. A separate public health emergency determination under Public Health Service Act Section 319 or another statute is not required for PREP Act immunities to take affect.3 

How the Law Works
Before issuing a PREP Act declaration, the secretary must determine that a disease, condition, or threat to health constitutes a public health emergency or a credible risk of future public health emergency and find that the development of a countermeasure is desirable. The secretary then issues a PREP Act declaration that specifies the following, among other things:
· The countermeasures covered by the declaration.
· The category of diseases, health conditions, or health threats determined by the secretary to constitute a present or credible risk of a future public health emergency for which administration and use of the countermeasures is recommended.
· The effective time period of the declaration.
· The population of individuals receiving the countermeasure.
· Limitations, if any, on the geographic area for which immunity is in effect.
· Limitations, if any, on the means of distribution of the countermeasure.
· Any additional persons identified by the secretary as qualified to prescribe, dispense, or administer the countermeasures.2

PREP Act Declarations
As of December 2011, there have been seven PREP Act declarations since the act’s passage, some which have been amended multiple times.5 The declarations have covered H5N1 and H1N1 pandemic influenza vaccine and antivirals and countermeasures for the following diseases: anthrax, botulism, pandemic influenza, smallpox, and acute radiation syndrome. A declaration for influenza antiviral Peramivir has expired. 

Compensation Fund
An interim final rule (IFR) governing the submission and review of claims to the CICP was issued by HRSA in October 2010. The IFR allows the CICP to begin evaluating requests for benefits filed by individuals who sustained serious physical injuries as a direct result of the administration or use of covered countermeasures identified by the HHS secretary in declarations issued under the PREP Act.4 Claims must be filed within one year of administration or use of a covered countermeasure. Eligible countermeasures include certain influenza vaccines, antivirals, respiratory protection and support devices, and anything to identify, prevent, or treat smallpox, anthrax, botulinum toxin, and acute radiation syndrome.4 Claims for injuries from seasonal influenza vaccine are administered through the National Vaccine Injury Compensation Program (VICP). 

How the Law Affects States
The PREP Act has a direct impact on states because it provides a source of potential liability protection for governmental and private sector persons developing and administering approved countermeasures during a public health emergency. During the H1N1 outbreak, PREP Act declarations were issued for H1N1 vaccines, antivirals, and personal protective equipment. PREP Act declarations have also been used in conjunction with Emergency Use Authorizations (EUA) under the Federal Food, Drug, and Cosmetic Act, which allow for the use of an unapproved medical product (drug, device, or diagnostic), or an unapproved use of an approved medical product, during a declared emergency. Covered countermeasures that are issued under an EUA may have supplementary requirements on their administration and use in addition to those imposed by the PREP Act declaration.
 
Practice Notes
· Questions and concerns about potential liabilities for agency staff, providers, and volunteers will arise in every public health emergency event. Plan on frequently discussing liability and immunity concerns with each new event.
· Before an event, educate state and local public health agency staff, private clinicians, and other potential volunteers about the scope of liability protections provided by the PREP Act and any other federal and state liability protections that may apply to those persons.
· Develop educational materials that describe and differentiate the various liability protections available to staff, medical providers, and other volunteers under state and federal law.
· During an event, carefully review the PREP Act declaration, if one is issued, to understand the scope of coverage. Brief staff, clinicians, and volunteers about their potential liabilities and immunities under the current PREP Act declaration(s).
_________________________________________________________

Sources
1. Public Readiness and Emergency Preparedness Response Act of 2005, Pub. L. No. 109-148. Codified in the Public Health Service Act at 42 U.S.C. §§ 247d-6d, 247d-6e.
2. Centers for Disease Control and Prevention, Public Health Law Program. “Selected Federal Legal Authorities Pertinent to Public Health Emergencies.” September 2009. Available at http://www2.cdc.gov/phlp/docs/Selected%20Fed%20Legal%20Authorities%20re%20PH%20Emergencies%20102709%20v2.pdf. Accessed January 31, 2012.
3. Department of Health and Human Services. “Public Readiness and Emergency Preparedness Act Questions and Answers” webpage. Available at www.phe.gov/Preparedness/legal/Pages/phe-qa.aspx. Accessed January 31, 2012.
4. Health Resources and Services Administration. “Countermeasures Injury Compensation Program” webpage. Available at www.hrsa.gov/gethealthcare/conditions/countermeasurescomp/index.html. Accessed January 31, 2012.
5. Department of Health and Human Services. “Public Readiness and Emergency Preparedness Act” webpage. Available at www.phe.gov/Preparedness/legal/prepact/Pages/default.aspx. Accessed January 31, 2012.
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Overview
The Robert T. Stafford Disaster Relief and Emergency Assistance Act of 1988 (Stafford Act) provides the legal authority for the federal government to provide assistance to states during declared major disasters and emergencies.1

What the Law Does
The Stafford Act authorizes the delivery of federal technical, financial, logistical, and other assistance to states and localities during declared major disasters or emergencies.2 The Federal Emergency Management Agency (FEMA) coordinates administration of disaster relief resources and assistance to states. Federal assistance is provided under the Stafford Act if an event is beyond the combined response capabilities of state and local governments. 

How the Law Works

State Response and Request for Assistance
The governor of an affected state must first respond to the emergency event and execute the state’s emergency response plan before requesting a presidential declaration under the Stafford Act. The governor must certify in writing that the magnitude of the event exceeds the state’s capability to respond and that supplemental federal assistance is necessary. In the absence of a specific request, the president may provide accelerated federal assistance where it is necessary to save lives or prevent severe damage.3 

Presidential Declaration
The Stafford Act authorizes the president to declare a "major disaster" or "emergency" in response to an incident or threatened incident that overwhelms the response capability of state or local governments. A presidential declaration under the Stafford Act enables access to disaster relief assistance and funds as appropriated by Congress. The Disaster Relief Fund has several billion dollars immediately available for the emergency needs of state and local governments, but its use is limited to those purposes specifically authorized in the Stafford Act—implementing allowed activities to respond to major disasters and emergencies as defined in the act. Congress may authorize additional funds as an event dictates. The presidential declaration specifies the types of assistance authorized.

The president may declare an emergency without first receiving a gubernatorial request if the emergency involves an area of "federal primary responsibility" in which principal responsibility for response rests with the federal government because the emergency involves a subject area for which the United States exercises exclusive responsibility and authority.2,3 Such declarations were made during the 2001 Pentagon terrorist attack and the 1995 bombing of the Murrah Federal Building in Oklahoma City. 

A Stafford Act declaration can trigger other public health emergency response authorities. In order for the secretary of Health and Human Services (HHS) to exercise waiver authority under Social Security Act Section 1135 (which allows the secretary to temporarily waive or modify certain Medicare, Medicaid, SCHIP, and HIPAA requirements), there must be a public health emergency determination under Section 319 of the Public Health Service Act, as well as a presidential declaration under the Stafford Act or the National Emergencies Act. 

Types of Events Covered
The Stafford Act covers major disasters and emergencies. Major disasters are defined as any natural catastrophe or fire, flood, or explosion, regardless of cause, which is of sufficient severity to warrant assistance under the act to alleviate the damage, loss, or hardship caused by the event. Emergencies are defined as any event for which federal assistance is needed to supplement state/local efforts to save lives, protect public health and safety, protect property, or avert the threat of a catastrophe. Pandemic influenza and other communicable diseases are defined as emergencies eligible for coverage under the Stafford Act. 

Resources and Assistance Available
Three types of assistance are authorized by the Stafford Act. Assistance can take the form of direct federal aid in terms of services, grants, and technical support, or as reimbursement for services provided by or contracted for by affected states. FEMA has extensive rules, policies, and guidances to further define eligibility and procedures for Stafford Act assistance.4  

Individual Assistance—Provides immediate direct and financial assistance to individuals for housing and other disaster related needs.

Hazard Mitigation—Provides grants to affected governments to implement long-term hazard mitigation measures after a major disaster declaration. Only areas within the geographic area designated in the declaration are eligible for hazard mitigation aid.6 Hazard mitigation assistance is available for major disasters but not emergencies under the Stafford Act.

Public Assistance—Provides aid to eligible applicants seeking assistance with eligible costs for eligible work performed at eligible facilities. Funding for public assistance is divided generally into a 75 percent federal share and 25 percent state share; however, the federal share may be raised in a presidential declaration.
· Eligible applicants are state and local governments, tribes, and certain private nonprofit entities that provide services of a governmental nature.5  
· Eligible facilities are structures or equipment, such as public buildings, schools, hospitals, outpatient care centers, and custodial care facilities, that are owned by eligible applicants.
· Eligible work is disaster recovery work performed on an eligible facility that is needed as the result of a major disaster event, located within a designated disaster area, and the legal responsibility of an eligible applicant. Two general types of work are recognized by the Stafford Act:
· Emergency work is assistance to meet immediate threats to life and property, such as debris removal, and emergency protective measures, such as search, rescue, evacuation, emergency medical care, food, water, and shelter.
· Permanent work activities include repair, restoration, and replacement of damaged facilities owned by states, localities, tribes, and eligible private nonprofits.
· Eligible costs are those reasonable costs that can be directly tied to the performance of eligible work and comply with governmental procurement requirements. Costs are reduced by all applicable credits, such as insurance proceeds and salvage values.

Pandemic Coverage—Direct federal assistance is available through Public Assistance grants for Stafford Act declarations related to pandemic influenza.7Direct federal assistance in a pandemic can include, among other things, providing emergency medical care and temporary medical facilities; supplying food, water, medicine, and other supplies; and management control and reduction of immediate threats to public health and safety. Assistance provided by FEMA under the Stafford Act in response to a pandemic influenza declaration may not duplicate assistance provided or available under the authority of other federal agencies, including HHS.

Mutual Aid Agreement Reimbursement—FEMA will reimburse for services provided through written mutual aid agreements, like the Emergency Management Assistance Compact (EMAC), for aid provided to states where there has been a presidential declaration, the activities and costs directly relate to the event and eligible work, and costs are reasonable.8 

Immunity and Liability Issues
The Stafford Act does not directly address liability protections or immunities; however, personnel and resources deployed during the response may be eligible for liability protections under other laws. Personnel deployed as part of the Medical Reserve Corps or National Disaster Medical System have liability protections through other federal laws. Responders deployed through the EMAC may be covered by state liability protections. Specified countermeasures may be covered under the Public Readiness and Emergency Preparedness Act (PREP Act). 

How the Law Affects States
The aid triggered by a Stafford Act declaration provides states and localities with financial, technical, and logistical support during emergency events that overwhelm their capacity to respond. The Stafford Act and its implementing rules, policies, and guidances create a highly structured system through which states seek assistance. The National Response Framework and the National Incident Management System further define roles of federal, state, and local governments and other sectors in responding to events of various sizes, not just those severe enough to qualify for coverage under the Stafford Act.
 
Practice Notes
· Understand how public health and other emergencies or disasters are legally defined in your state.
· Identify state agencies and offices that interact with FEMA and understand the health agency’s role during emergencies and disasters.

__________________________________________________________________________

Sources and Notes
1. Robert T. Stafford Disaster Relief and Emergency Assistance Act of 1988. Pub. L. No. 100-707; amending Pub. L. No. 93-288. Codified at 42 U.S.C. §§ 5121-5207.
2. CDC, Public Health Law Program. “Selected Federal Legal Authorities Pertinent to Public Health Emergencies.” September 2009. Available at http://www2.cdc.gov/phlp/docs/Selected%20Fed%20Legal%20Authorities%20re%20PH%20Emergencies%20102709%20v2.pdf. Accessed January 31, 2012.
3. HHS. “Legal Authority and Related Guidance.” Available at www.phe.gov/Preparedness/planning/authority/Pages/default.aspx. Accessed January 31, 2012.
4. See generally 44 CFR Parts 1-362 and FEMA website at www.fema.gov/index.shtm. Accessed January 31, 2012.
5. FEMA. “Eligible Applicants.” Available at www.fema.gov/government/grant/pa/eligibility_applicants.shtm. Accessed January 31, 2012. See also 44 CFR Part 206.
6. FEMA. “Hazard Mitigation Grant Program.” Available at www.fema.gov/government/grant/hmgp/index.shtm. Accessed January 31, 2012. See also 44 CFR Part 206.
7. FEMA. Emergency Assistance for Human Influenza Pandemic Disaster Assistance Policy 9523.17. November 25, 2009. 
8 FEMA. Mutual Aid Agreements for Public Assistance and Fire Management Assistance Disaster Assistance Policy 9523.6. August 13, 2007.
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[bookmark: SSA1135_FS]Social Security Act, Section 1135
Waiver Authority in National Emergencies
Fact Sheet

Overview
The Social Security Act (SSA) authorizes Medicare, Medicaid, State Children’s Health Insurance (SCHIP), and Health and Human Services (HHS) social services programs.1 Section 1135 of the SSA authorizes the HHS secretary to temporarily modify or waive certain Medicare, Medicaid, SCHIP, and Health Insurance Portability and Accountability Act (HIPAA) requirements. The purpose of the 1135 waiver authority is to ensure that sufficient healthcare services are available to meet the needs of individuals enrolled in SSA programs when and where an emergency is experienced. Service providers who in good faith are unable to comply with certain requirements are reimbursed for the services they provide during an emergency and are exempted from sanctions for noncompliance absent fraud or abuse. 

What the Law Does
Under SSA Section 1135, the secretary can waive or modify specific requirements to match the particular needs of the emergency event and service providers. Section 1135 allows the secretary to waive or modify the following reimbursement requirements:
· Conditions of Participation and Preapproval—Conditions of participation or other certification requirements, program participation and similar requirements for providers, and preapproval requirements for service providers and items.
· Licensure Requirements—Reimbursement requirements that physicians and other healthcare professionals be licensed in the state in which they are providing services are waived if they have a license from another state and have not been barred from practice in that state or any state in the emergency area. This does not affect state licensure requirements.
· EMTALA—Sanctions under the Emergency Medical Treatment and Active Labor Act (EMTALA) for transfer of an individual who has not been stabilized if the transfer arises out of an emergency or redirection to another location to receive a medical screening exam under a state emergency preparedness or pandemic plan. A waiver of EMTALA sanctions is effective only if actions under the waiver do not discriminate as to source of payment or ability to pay.
· Physician Self-Referral—Sanctions related to self-referral prohibitions, which could apply when a physician refers a patient for services to a provider in which the physician has a financial interest.
· Time for Performance—Deadlines and timetables for performance of required activities to be modified but not waived.
· Out-of-Network Payments—Limitations on payments to permit Medicare+Choice enrollees to use out-of-network providers in an emergency situation.
· HIPAA—Sanctions arising from noncompliance with HIPAA privacy regulations relating to: 1) obtaining a patient’s agreement to speak with family or friends or honoring a patient’s request to opt out of the facility directory; 2) distributing a notice of privacy practices; or 3) the patient’s right to request confidential communications. The waiver is effective only if actions under the waiver do not discriminate as to source of payment or ability to pay.

How the Law Works

Prior Emergency Declaration Required
Section 1135 waivers require both a declaration of national emergency or disaster by the president under the National Emergencies Act or the Stafford Act and a public health emergency determination by the HHS secretary under Section 319 of the Public Health Service Act (PHSA). 

Issuing a Section 1135 Waiver
If the required emergency declarations have been satisfied, then the HHS assistant secretary for preparedness and response will coordinate with HHS and Centers for Medicare and Medicaid Services (CMS) offices to determine the need for and scope of the 1135 waiver. The assistant secretary considers requests from governors’ offices, individual healthcare providers and associations, and regional and field HHS and CMS offices. While governors can make a formal request for a public health emergency declaration or a Section 1135 waiver, there is no statutory requirement to do so, unlike Stafford Act declarations, which require a formal request for assistance by a state’s governor. According to HHS, when state officials believe that a public health emergency determination and Section 1135 waivers are needed, they usually work with their state’s HHS regional emergency coordinator and regional CMS officials to discuss the request.2 

A state declaration of an emergency has no bearing on the secretary’s authority to invoke Section 1135. However, the fact that a state has declared an emergency or requested federal assistance in response to an emergency may be relevant to the secretary’s determination of whether a public health emergency exists or an 1135 waiver should be authorized.3 

At least two days before formally exercising Section 1135 waiver authority, the secretary must provide a certification and notice to Congress that describes the specific provision to be waived or modified, the healthcare providers to whom the waiver will apply, the geographic area in which the waiver or modification will apply, the period of time the modification will be in effect, and a statement that the waiver or modification is necessary to achieve the purposes of the SSA. 

Obtaining Coverage Under the Waiver
Once the 1135 waiver has been authorized, service providers’ requirements are not automatically waived or modified. CMS implements the waiver by determining on a case-by-case basis whether and the extent to which sufficient grounds exist for waiving requirements with respect to a particular provider, a group or class of providers, or a geographic area.3 Providers can submit requests to operate under the waiver authority to regional CMS offices and to CMS for other relief beyond the scope of discretion granted to CMS regional offices and state survey agencies. CMS reviews specific 1135 waiver requests with a cross-regional waiver validation team. Absent a waiver, other SSA provisions and CMS regulations can provide flexibility to providers during emergencies.4

Waiver Duration
Section 1135 waivers generally expire when the underlying emergency/disaster declaration terminates. The secretary may make a waiver retroactive to the beginning of the emergency period or any subsequent date thereafter. The secretary may further specify that the waiver terminates 60 days from publication, which may be extended, provided that neither the original 60-day period nor any extension continues beyond termination of the applicable declaration or determination. 

Waivers related to the HIPAA privacy rule and non-pandemic-related waivers of EMTALA sanctions are subject to different requirements and are generally limited to a 72-hour period beginning with implementation of a hospital disaster protocol.2 However, when a public health emergency involves a pandemic infectious disease, waivers of EMTALA sanctions can extend through the duration of the public health emergency.2 

Immunity and Liability Issues
SSA Section 1135 does not provide immunity from liability. Section 1135 provides for waivers and modifications of certain SSA program requirements, which are limited in time and geographic scope during an emergency event declared by the HHS secretary and the president. Section 1135 waivers are intended to temporarily reduce administrative burdens and increase flexibility of service providers during a declared emergency with the goal of promoting greater access to care by individuals affected by the emergency.4 

How the Law Affects States
Only certain federal requirements relating to Medicare, Medicaid, SCHIP, and HIPAA may be waived or modified under Section 1135. A waiver does not affect state laws or regulations, including those for licensure and conditions of participation.3 The 1135 licensure requirement waiver is only for reimbursement under Medicare, Medicaid, and SCHIP; state law governs whether a non-federal provider is allowed to provide services in the state without licensure in that state. 

Section 1135 affects the operation and compliance requirements of healthcare providers in states that are included within the time and location of emergencies as identified in the Section 1135 waiver declaration. States can figure prominently in requesting a waiver—though such request is not required by law—by working with regional HHS and CMS offices to support requests for Section 1135 waivers and supporting healthcare providers’ requests to operate under a waiver.

Practice Notes
· Before an event, establish contact with regional HHS and CMS offices and state healthcare survey/regulatory agencies or offices to understand the policies and procedures involved in requesting and operating under a §1135 waiver.
· Determine what flexibilities are permitted to state survey agencies and regional HHS and CMS offices in flexing certain requirements without a §1135 waiver.
· If the state wishes to formally request a §1135 waiver, understand the process for doing so and draft template language in advance that can be customized during an event.
· During an event, use established plans and communication networks to request and implement §1135 waivers.

_____________________________________________________________________

Sources
1. Social Security Act, Pub. L. No. 104-321. Codified at 42 U.S.C. § 1320b-5.
2. DHHS. Public Health Emergency Declaration Q&As. Available at www.phe.gov/Preparedness/legal/Pages/phe-qa.aspx. Accessed January 31, 2012.
3. Center for Medicare and Medicaid Services. “Medicare Fee-For-Service Emergency and Disaster-Related Policies and Procedures That May Be Implemented Only With a §1135 Waiver.” October 3, 2011. Available at www.cms.gov/Emergency/downloads/MedicareFFS-EmergencyQsAs1135Waiver.pdf. Accessed January 31, 2012.
4. Center for Medicare and Medicaid Services. “Medicare Fee-For-Service Emergency-Related Policies and Procedures That May Be Implemented Without §1135 Waivers.” October 3, 2011. Available at www.cms.gov/Emergency/Downloads/Consolidated_Medicare_FFS_Emergency_QsAs.pdf. Accessed January 31, 2012.
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[bookmark: WorkersComp_FS]Workers’ Compensation Issues in Emergencies
Fact Sheet

Overview
Volunteers and others participating in emergency responses raise questions about their ability to obtain coverage under state workers’ compensation programs for injuries received while participating in the response. Depending on the circumstances, workers’ compensation and other benefits may be available to provide payments for injuries received while participating in the response. These protections, however, can be highly dependent on the nature of the services provided by the person (volunteer vs. paid employee) and the individual’s access to alternative compensation resources. 

Worker’s Compensation and Disability Issues
A person’s ability to obtain workers’ compensation for injuries or lost wages is a significant question for those responding to emergency events. In deciding the issue, a number of factors can affect the analysis, such as the parameters of a state’s workers’ compensation laws, the person’s status while responding (employee or volunteer), the systems or programs under which a person deploys, and events surrounding the injury. Sick leave and disability insurance may provide an additional or alternative source of compensation for persons involved in emergency response activities, although not all persons may have access to these mechanisms. 

Workers’ Compensation
Workers’ compensation programs provide benefits to workers who are injured during the scope and course of their employment. Workers’ compensation laws are enacted and administered by states. Every state, the District of Columbia, and the territories have a workers’ compensation program. Each program is unique, and the requirements for coverage, types of benefits, and amounts of benefits vary from state to state. Although state workers’ compensation programs cover a majority of workers, certain types of organizations or activities are exempted from coverage under workers’ compensation programs, including employees of nonprofit, charitable, or religious institutions; employees of small businesses under a specified size; and workers in hazardous occupations. Some states further exempt domestic service, agricultural employment, casual laborers, and state and local employees. Some of these groups are provided coverage through other mechanisms, such as disability insurance that is provided by an employer as a full or partial benefit or negotiated through union agreements. 

Workers’ compensation is primarily an employer-funded system. Workers’ compensation laws require employers to purchase workers’ compensation insurance policies through state-sponsored or commercial insurance providers or provide coverage through self-insurance in which the employer demonstrates to the state its financial ability to cover potential liabilities. State compensation programs are administered by various regulatory bodies in different ways, including departments or divisions of labor, insurance departments or commissions, or freestanding commissions or special boards. 

Compensation Acts and Funds
Federal and state laws have created mechanisms or funds to compensate groups of people based on their occupation or involvement in a specific injurious event. One such law, the Federal Employees’ Compensation Act (FECA), provides workers’ compensation to civilian federal employees who are injured or killed during the course of their duties. Volunteers who deploy under federal programs like the National Disaster Medical System are covered under FECA. 

Sick Leave and Disability Insurance
Some workers may have coverage for work-related or non-work-related injuries through paid sick leave, temporary disability benefits, and long-term disability insurance. Companies typically provide sick leave and disability insurance voluntarily, although it can be a negotiated benefit through union contracts; it is mandatory in only a few states. These benefits may provide an additional or alternative source of compensation for persons involved in emergency response activities whose status or activities during a response may not qualify or fully qualify them for a state’s workers’ compensation program. Not all persons have access to these additional resources, however, unless an employer offers them or a person obtains an individual disability policy. The specifics of a disability policy dictate whether coverage is available for only work-related injuries or will also cover non-work-related injuries (e.g., while volunteering during an emergency). 

Key Issues Regarding Workers’ Compensation in Emergency Response

An analysis of eligibility for workers’ compensation in the context of an emergency response scenario must consider a number of factors. Such an analysis is highly dependent on state law and the facts in a specific case.

Which state’s law applies? When a person responds to an emergency in another state, an issue can arise as to what state’s workers’ compensation law should apply if the responder is injured—the state receiving the aid (host state) or the injured responder’s home state. Some deployment mechanisms and mutual aid agreements determine this issue in advance; for instance, EMAC stipulates that the state providing assistance (the home state) is responsible for paying compensation and death benefits in the same manner and terms as if the injury or death were sustained in the home state. The Uniform Emergency Volunteer Health Practitioners Act (UEVHPA) provides that any volunteer health professional harmed or killed during an emergency may elect workers’ compensation protections of the host state as a payer of last resort. State emergency response and other volunteer protection statutes may require the issuance of a state or federally declared emergency before compensation coverage is available.

Who is covered under a state’s workers’ compensation law? State workers’ compensation laws can expressly exclude coverage for volunteers. In the absence of a state law extending workers’ compensation to volunteers, unpaid persons involved in an emergency response are not covered because they are not “employees.” Some state laws that address volunteer health professionals (VHPs) in emergencies may include compensation, but this benefit may be mitigated if coverage is optional and an employer exercises a right to opt out or if the VHP is not appropriately registered with a volunteer registration system recognized by the state.

Who is the employer? Determining who the “employer” of a volunteer or other person deployed in an emergency response situation is can dictate both which state law applies (if it is an interstate deployment) and what entity, if any, is responsible for paying compensation to an injured responder. A volunteer’s regular employer is not likely to be responsible for injuries to the volunteer because the volunteer is acting outside the course of his or her employment unless the employer offers to provide coverage. The hosting employer (which may be the state or municipal government where the volunteer is deployed) or the host institution (e.g., hospital) may be responsible for paying workers’ compensation. 

What scope of activities are covered? Eligibility for workers’ compensation benefits may be limited to injuries that occur within the scope of the responder’s employment. Determining what activities are within that scope, especially since the activities may occur under extreme conditions, is important in assessing eligibility for coverage. Further, it may be necessary to determine if the injury occurred when the responder was actively engaged in the task for which he or she was deployed (e.g., providing healthcare, assessing sanitary conditions) as opposed to engaging in some other activity incident to the deployment (e.g., meeting, loading, training, cooking).

_______________________________________________________________

Sources
· Federal Emergency Management Agency. Citizen Corps Volunteer Liability Guide (undated). Available at www.citizencorps.gov. Accessed May 30, 2013.
· Health Resources and Services Administration. Emergency System for Advance Registration of Volunteer Health Professionals (ESAR-VHP): Legal and Regulatory Issues. Draft Report. May 2006. Available at www.publichealthlaw.net/Projects/ESAR-VHP.php. Accessed May 30, 2013.
· Hodges JG and Arias JJ. “Liability Risks and Protections for Volunteer Health Practitioners in Emergencies.” Presentation to the Network for Public Health Law-Western Region. November 19, 2010. Available at http://www.networkforphl.org/_asset/dnnppn/Western-Region---VHP-Liability-Webinar-12-2.pdf. Accessed May 30, 2013.
· Sengupta I. et al. National Academy of Social Insurance. Workers’ Compensation: Benefits, Coverage, and Costs, 2008. September 2010. Available at www.nasi.org/research/workers-compensation. Accessed May 30, 2013.
· Mashaw J and Reno V, eds. National Academy of Social Insurance. The Environment of Disability Income Policy: Programs, People, History, and Context: Interim Report of the Disability Policy Panel. August 1996. Available at www.nasi.org/research/1996/environment-disability-income-policy-programs-people-history. Accessed May 30, 2013.
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[bookmark: Lia_Immune_WC_IB]Liability, Immunity, and Workers’ Compensation Issues in Public Health Emergencies
Issue Brief

Overview

Concerns about potential liabilities regularly arise during emergency response situations. Individual government employees, volunteers, and healthcare providers, as well as entities such as businesses and nonprofit organizations, worry about potential liability for their actions during an emergency. Liability occurs when a person or entity is found to be legally responsible for their actions or their failure to act. Volunteers and others participating in emergency response activities also raise questions about their ability to obtain coverage under state workers’ compensation programs for injuries received while participating in the response.

Federal and state statutory protections against liability have been created to address the concerns of volunteers and others involved in emergency response, as well as to ensure that there are adequate numbers of medical, public health, and other individuals and institutions to participate in response efforts. These various laws work together to form a patchwork of liability protections. These protections, however, can be highly dependent on the nature of the services provided by the person (volunteer vs. paid employee) and the extent of protections provided under the program the person is participating in. This issue brief describes some of the possible theories of liability that could arise from emergency response activities and reviews liability protections and workers’ compensation frameworks for individuals and entities. The brief is intended to provide general information on the topics presented and is not intended to provide legal advice. 

Potential Areas of Liability

Individuals and organizations who participate in emergency response activities can potentially be liable under a number of theories of civil and criminal liability. While many of the parties and activities involved in emergency response are covered under one or more liability protections and waivers (see later sections in this issue brief), there remains the potential for liability, especially for egregious conduct or the particular circumstance of an emergency event and the response to it. This section identifies potential bases for liability, with emphasis on civil liability issues. Within the emergency response context, civil liability claims are the most likely to arise, particularly negligence. Other potential civil liability claims discussed in the section include intentional torts, violations of statutory or regulatory requirements, strict liability, and constitutional violations. This section identifies potential theories of liability, but it should not be considered a comprehensive treatment of the theories listed or of all the potential areas for liability. 

Direct and Vicarious Liability

Both individuals and organizational entities can potentially be held liable for their own actions, as well as the actions of another person or entity. 

Direct Liability
Within the context of the law, liability (or direct liability) means that a person or entity is legally responsible for their actions or failure to act. In general, in order to prove a liability claim a plaintiff must show that the defendant had a duty not to harm the plaintiff but failed in this duty, which failure resulted in harm to the plaintiff. An individual person or an organizational entity like a corporation, hospital, nonprofit organization, or government may be held liable. A hospital, for instance, could be held liable for failing to protect the safety of its patients if a plaintiff can show that the hospital deviated from its standard of care, the hospital had actual or constructive knowledge of the problems giving rise to the injury, and there was a causal link between the hospital’s conduct and the plaintiff’s harm. As will be discussed below, determining what standard of care should apply during an emergency is an important consideration in assessing liability. 

Vicarious Liability
Vicarious liability is a type of secondary liability. It occurs when a person or entity is held legally responsible for the actions, or failure to act, of another person with whom they have a particular legal relationship. This is primarily seen in the context of an employer being held responsible for the actions of its employee, which is also known as the legal principle of respondeat superior. Vicarious liability also extends to a corporation, nonprofit, or other entity for the acts or omissions of its agents, like an officer or director. This occurs, for example, when an aid organization is sued for the negligent or intentional acts of a physician who is an employee or volunteer for the group. 

Ostensible Agency
Some entities try to limit their potential for vicarious liability by designating persons as independent contractors rather than as employees or agents. This approach can be effective to limit liability; however, the courts can disregard the independent contractor relationship and find an entity vicariously liable through the legal principle of ostensible agency. This form of agency finds that an employer/principal can be liable for the actions of an independent contractor (or other non-employee/non-agent) if the employer/principal holds the contractor out as an employee or agent of the employer/principal and a third party believes that the contractor acts on the employer/principal’s behalf. 

Civil Liability

Civil liability is the most likely area in which liability issues arise in the emergency response context. Civil liabilities take a variety of forms—negligence, intentional harms (battery), privacy violations, discrimination, or misrepresentations by a volunteer or other responders. Liability extends to individual persons as well as organizational entities like corporations and nonprofits. As discussed above, entities may be found vicariously liable for the actions, or failures to act, of their employees, agents, officers, or directors. If a person or entity is found liable for causing the harm, the aggrieved party can seek monetary compensation and, in some instances, an injunction against current or future action by the liable party. 

Intentional and Unintentional Torts
A tort is an action in which an actor (a person or entity) either intentionally or unintentionally causes harm to another person or property. A tort claim allows a person to sue the actor in civil court for the harm. This is contrasted with criminal charges in which the government prosecutes an actor/defendant or with contractual claims in which the parties to a contract sue over the terms of the contract. Unintentional torts occur when an actor harms another person or property through their actions but did not intend the harm. Negligence is the most common type of unintentional tort (see the discussion of negligence below). 

Intentional torts occur when a person intends to harm a person or touches a person with the intent of harming them. Thus, battery is considered an intentional tort in addition to being a potential criminal violation. In the healthcare context, conducting a medical procedure on a patient without first obtaining the patient’s informed consent could be construed, among other things, as the intentional tort of battery. Other intentional torts include assault, conversion (i.e., theft), intentional infliction of emotional distress, fraud, misrepresentation, false imprisonment, and trespass.

Defenses to Intentional Torts
There are a number of potential defenses to intentional torts, two of which may be generally applicable in emergency response scenarios:
· Consent—A person can give express consent through written or oral assent. Implied consent may be inferred from a person’s actions. Thus, a person who gives informed consent before being given a vaccine or drug may be deemed to have assented to its administration. However, questions about whether consent was truly informed and if the treatment stayed within the bounds of the consent are questions that can arise in this scenario. Consent can also be implied in situations in which emergency medical treatment is provided to victims who are unconscious or unable to provide consent in the absence of a third party who is eligible to give consent on behalf of the victim.

· Necessity—If committing an intentional tort is necessary to avoid a greater harm, then a defendant is justified in committing the tort. Public necessity, in which a defendant appropriates or harms the private property of another to protect the community, is a defense to liability. When the government takes or uses property, even if for public necessity, issues arise as to whether the taking or use of the property (real estate or personal property) is covered by sovereign immunity or subject to paying compensation to the property owner.

Negligence
Negligence is a type of tort law that addresses unintentional wrongful conduct that harms another. It is the theory most likely to be used to assert claims arising from emergency response situations. Negligence occurs when a person or entity fails to use ordinary care in their actions or by their failure to take action. Ordinary care generally means the amount of care that a reasonable person would take under similar circumstances. The standard of care applied to a physician or other person with specialized skills may be different than an ordinary care standard. 

The specific elements of a negligence claim are: (1) the defendant owes the plaintiff a duty of care (including a duty of ordinary care); (2) the defendant breached that duty by failing to meet the applicable standard of care; (3) the defendant’s actions resulted in harm to the plaintiff; and (4) the defendant’s breach of duty was the cause of the plaintiff’s injury. 

Determining the Standard of Care
The basic standard of care applied in negligence cases is determined by what a reasonable person would do in similar circumstances. Even outside of the context of a governmentally declared emergency, most states allow juries to consider whether or not a defendant was acting under emergency circumstances to determine whether the defendant’s actions were reasonable. While assessing the reasonableness of a defendant’s actions in light of emergency conditions will not necessarily be a complete defense to liability, it may help to reduce the judgment against a defendant. It also demonstrates that the concept of standard of care is already seen as a flexible one that can account for the circumstances under which the conduct occurs.

Determining the appropriate standard of care to apply during widespread or prolonged emergency events like a pandemic has been the subject of much discussion. These discussions have focused on trying to determine “altered,” “disaster,” or “alternative” standards of care for emergency and disaster situations. Federal and state governments, as well as other academic and private sector organizations, have created discussion and planning guides to engage stakeholders in addressing this sensitive but important issue. 

Theories of Negligence
Within the area of negligence, there are a number of theories that could apply in the emergency response context.
· Medical Malpractice—Healthcare professionals may be subject to medical malpractice claims, which are a type of negligence claim. The elements of proof for a medical malpractice claim are the same as for negligence: the healthcare professional owed a duty of care to the patient, which duty was breached by failing to use the knowledge and skills of the profession (standard of care), directly resulting in the injury to the patient. Failure to provide information upon which a patient can give informed consent can be a basis for malpractice.

· Scope of Practice—A licensed healthcare provider such as a nurse or physician assistant may be subject to negligence claims for exceeding scope of practice by making decisions or undertaking tasks beyond what state law permits for their profession. Because states differ in how they define the scope of practice for a given profession (e.g., EMTs), questions about scope of practice frequently arise in mutual aid situations in which licensed healthcare professionals are providing care in another state from the one in which they are licensed. Mutual aid agreements like the Emergency Management Assistance Compact (EMAC) help to resolve questions about scope of practice (see discussion below).

· Failure to Plan or Prepare—Healthcare facilities like hospitals could face negligence charges based on the theory that they failed to plan or prepare for an emergency. With the large number of publications, planning guides, and other resources available to help healthcare facilities plan and exercise how they will respond to an emergency, any facility that fails to undertake emergency planning and keep those plans current, as well as conduct training and exercises with staff, may subject itself to potential negligence claims for failure to plan or prepare.

· Breach of Privacy and Confidentiality—There are torts that address negligent violations of privacy and confidentiality, in addition to intentional breaches. Individuals and organizational entities could be liable for failing to take adequate precautions to protect patients’ privacy and confidentiality during emergencies. There are federal statutes such as the Health Insurance Portability and Accountability Act (HIPAA) and Family Educational Rights and Privacy Act (FERPA), as well as state privacy and confidentiality statutes that can give rise to potential statutory and regulatory violations independent of tort-based privacy and confidentiality claims. A negligent breach of privacy and confidentiality could occur, for example, if patient records are left unattended and open to public view in an alternate care site used to triage victims of a disaster.

· Premises Liability—Premises liability holds a person or entity in possession of a premises or piece of land responsible for certain injuries to persons present on the land or premises. Traditionally a finding of premises liability turns on the whether the defendant was in possession of the premises and the status of the plaintiff. Possession is considered to be ownership of the premises or control of the premises (e.g., a company leasing a building). A plaintiff may be considered to be an invitee, a licensee, or a trespasser on the premises. An invitee is a person invited to be on the premises for the commercial gain or business purposes of the premises possessor. A licensee is a person invited to be on the premises with the express or implied permission of the premises possessor for a purpose other than the business or commercial interest of the possessor. A trespasser is person who does not have the express or implied permission of the possessor to be on the premises and is not performing any duty for the premises owner. Possessors owe a duty of care to invitees and licenses, but generally not to trespassers. In some states, a general reasonable person standard has replaced the above traditional analysis based on the status of the person entering the premises. Under the reasonable person standard, the premises possessor owes a duty of reasonable care to anyone entering the premises, regardless of their relationship to the premises possessor. 

Concerns about potential liability based on premises liability can arise in the emergency response context in instances when facilities and properties are used for preparedness and response activities. This can include the use of hospitals, clinics, and other facilities (schools, convention centers, malls) for alternate care sites to triage and treat victims of an emergency. Businesses and other private property owners who volunteer use of their property as points of distribution (POD) for medicine and supplies also voice concerns about liability issues. This is especially true among those hosting “open” PODs in which members of the public will visit the property. “Closed” PODs serve a more narrowly defined population, such as the employees of a business hosting the POD, which can prevent or limit liability claims based on a theory of premises liability.

· Negligence Per Se—This theory allows a statute or regulation to be used to set the standard of care when determining negligence. In order to find negligence per se, the plaintiff must be in the category of persons the statute was intended to protect and the injury must be one that the statute was intended to prevent. Negligence per se is a subset of both negligence and statutory violations; however, all negligence claims do not require violation of a statute to be successful, and all violations of statutes do not constitute negligence per se.

· Gross Negligence—This is conduct or failure to act which is so reckless that it demonstrates disregard for whether an injury or harm will occur. Acts of gross negligence (also noted as willful or wanton conduct) are not covered under statutes that provide immunity or other liability protections to emergency response participants.

Defenses to Negligence Claims
There are several potential defenses to negligence claims, including contributory and comparative negligence, assumption of risk, and immunity.
· Contributory and Comparative Negligence—Contributory negligence occurs when a plaintiff’s actions contributed to the harm. It acts as a complete defense to negligence such that a defendant will not be held liable for his or her actions because the plaintiff’s actions added to the harm. Because of the perceived harshness of this approach, most states have rejected contributory negligence and instead have adopted comparative negligence. With comparative negligence, the plaintiff may still be entitled to damages even if his action’s contributed to the harm; the amount of compensation awarded to a plaintiff may be reduced to account for role he or she played in causing the harm.

· Assumption of Risk—Traditionally, assumption of risk was seen as a complete bar to recovery if a plaintiff understood the risk and voluntarily assumed the risk. Express assumption occurs when a person agrees to accept a risk. Implied assumption of risk can occur when a person’s actions indicate he or she has accepted the risk, but has not specifically agreed to it. In some states, implied assumption of risk has been incorporated into the concept of comparative negligence, so it is no longer a complete bar to recovery but can reduce the amount, if any, awarded to the plaintiff.

· Immunity—Immunity protects defendants from potential tort liabilities. The most significant defense to negligence claims arising in the context of an emergency response scenario is the defense of immunity. Specific sources of immunity are discussed in detail later in this issue brief.

Strict Liability

Strict liability is another tort theory in which civil liability can arise. Strict liability occurs when the manufacture, possession, or use of inherently dangerous equipment or materials is sufficient to find the possessor/user liable for damages for the harm caused by the equipment or materials; no finding of intent, negligence, or fault is required for strict liability to attach. Strict liability most frequently arises in the context of defective manufactured products, but can also apply to items like inappropriately used explosives and toxic substances or the possession of wild animals. Potential claims against manufacturers of vaccines, drugs, or medical equipment used in public health emergencies could arise under the theory of strict product liability for defects in the design, manufacturing, or labeling of an item. From the perspective of persons and entities involved in most emergency preparedness and response situations, a strict liability claim is not likely to occur; however, as with all legal claims, the legal theories put forth and the outcome of a case depends on the facts in that particular case. The Public Readiness and Emergency Preparedness Act (PREP Act) was enacted to provide immunity from tort liability for claims of loss caused by the manufacture, testing, distribution, administration, and use of countermeasures (see below). 

Statutory and Regulatory Violations

Statutes and regulations establish legal requirements for persons and entities. Violations of statutes and regulations can give rise to charges made by a governmental entity of criminal, civil, and administrative wrongs. To the extent that federal and state governments have waived sovereign immunity, governments and officials in their individual capacities may be subject to lawsuits for statutory or regulatory violations. In addition to the right of parties to bring contractual and tort-based claims, state and federal laws may also specifically allow individual persons and entities to sue others based on violations of statutes or regulations (known as a private cause of action). 

There are many potential areas in which state and federal statutory and regulatory requirements could be intentionally or inadvertently violated during an emergency response scenario. Governors have the authority to temporarily waive or suspend regulatory and potentially some statutory requirements during a declared state emergency. Similarly, the HHS secretary is authorized under Social Security Act (SSA) Section 1135 to waive certain requirements during public health emergencies. Under their waiver authorities, states can evaluate which requirements to retain and which to temporarily suspend to ease compliance and facilitate response and recovery efforts. Several potential areas in which claims arising from violations of federal and state statutes and regulations may occur during emergencies are discussed below. This discussion, however, does not represent a comprehensive treatment of these and other potential issues. 

Federal Statutory and Regulatory Violations

Section 1983 Civil Rights Violation. 42 U.S.C. Section 1983, which addresses civil actions for deprivation of rights, could be used as a basis to allege civil rights violations in the context of an emergency response scenario. Local, state, and federal officials can be sued in their individual capacities if they used their position to deprive individuals of their U.S. Constitutional and other legal rights. State governments as entities are protected from Section 1983 claims by the 11th Amendment to the Constitution, which prohibits lawsuits against state governmental entities by private individuals. Local governments as entities can be sued under Section 1983 because they are not covered by 11th Amendment protections. 

Americans with Disabilities Act (ADA). The Americans with Disabilities Act (ADA) prohibits discrimination based on disability in the areas of employment, public services, public accommodations, commercial facilities, transportation, and telecommunications. Specifically, ADA Title II (public services/transportation) and Title III (public accommodations/transportation) require that persons with disabilities be entitled to equal opportunity to access and benefit from these services. There is a private cause of action in the ADA, which has been interpreted by the U.S. Supreme Court to apply to state governments in spite of 11th Amendment immunity protections. Entities required to comply with the ADA can assert that accommodating persons with disabilities would cause an undue hardship, which generally means an imposition of significant difficulty or expense relative to the operation of a program or service. Where a particular accommodation would result in an undue hardship, an entity must determine if another accommodation is available that would not result in an undue hardship. The Pandemic and All-Hazards Preparedness Act (PAHPA) required, among other things, that the HHS secretary consider the needs of at-risk and special populations when planning for and responding to emergencies. Federal preparedness grants to states and localities require that the needs of at-risk and special populations are likewise considered in their emergency preparedness and response activities. 

Emergency Medical Treatment and Active Labor Act (EMTALA). EMTALA requires that hospital emergency rooms screen all patients who seek care for emergency medical conditions regardless of the patients’ ability to pay or citizenship status. The act applies to hospitals that participate in Medicare and allows for administrative penalties and a private cause of action for individuals. When there has been a public health emergency determination under Section 319 of the Public Health Service Act, the HHS secretary can use SSA Section 1135 to temporarily waive or suspend certain EMTALA requirements. However, these waivers expire within 72 hours before full compliance is again required. When a public health emergency involves a pandemic infectious disease, waivers of EMTALA sanctions can extend through the duration of the public health emergency. 

Health Insurance Portability and Accountability Act (HIPAA). Among other things, HIPAA protects the confidentiality of a person’s individually identifiable health information. HIPAA does not provide for a private cause of action to allow individuals the ability to sue directly; however, individuals can file a complaint with the HHS Office for Civil Rights, which will investigate the claim. HHS can seek a range of enforcement mechanisms from voluntary compliance to monetary penalties, if warranted. During an emergency event it may not be possible for a hospital to adhere to some HIPAA privacy requirements. As with EMTALA, certain HIPAA requirements regarding patient information at hospitals operating under an emergency plan can be temporarily waived under SSA Section 1135 waiver. Again, however, these waivers expire within 72 hours before full compliance is again required. 

State Statutory and Regulatory Violations

State Civil Rights and Anti-Discrimination Laws. States may have parallel statutory and constitutional protections that protect civil rights and prohibit discrimination by state or local officials. These state authorities could be used to claim a civil rights violation or disparate treatment during an emergency response. 

State Professional Licensure Requirements. Each state determines the requirements for licensure and the permitted scope of practice for healthcare and other professions regulated by the state. Healthcare and other licensed volunteers (e.g., architects, engineers) who cross state lines to provide emergency services during a disaster could be found liable for unlicensed practice if they are not properly permitted to assist via a mutual aid agreement like the EMAC or through other emergency response mechanisms recognized by a state, such as the U.S. National Disaster Medical System. 

Constitutional Violations

The U.S. Constitution, the Bill of Rights, and state constitutions identify fundamental rights that can give rise to claims if these rights are violated. Parties could assert constitutional claims against public officials and entities in addition to tort claims, including violations of the following rights:
· Freedom of speech and association (1st Amendment).
· Unreasonable searches and seizures (4th Amendment).
· Cruel and unusual punishment (8th Amendment).
· Due process (5th and 14th Amendments)—Prohibits federal and state governments from depriving persons of life, liberty, or property without due process of law.
· Equal protection (14th Amendment)—Violations in which a person or group of persons are denied equal protection under state and federal laws.

Parallel violations grounded on state constitutional claims, as well as on other claims specific to a state’s constitution, should also be considered. 

Criminal Liability

As with civil liability, both individuals and organizational entities can be liable for criminal sanctions based on their actions during an emergency response event. Criminal prosecutions of first responders, healthcare providers, and volunteers involved in emergency response activities are most likely to occur where there has been egregious or willful misconduct on the part of the actor. Ultimately, however, the decision to seek prosecution in any given situation is a matter of prosecutorial discretion and, where required, the decision of a grand jury to indict. Even where there are statutory liability protections available to emergency response participants, they generally exclude coverage for criminal acts, willful or wanton actions, and gross negligence. 

Liability Protections and Immunities
While the foregoing list of potential theories of liability for various actors involved in emergency preparedness and response activities can seem daunting, there are significant sources of liability protection available at the state and federal levels. Many of these protections were newly developed or refined within the last decade. Others are fundamental principles of governmental immunity that continue to evolve as our understanding of modern emergencies likewise evolves. What has emerged is a mosaic of protections that can provide varying degrees of coverage: the extent to which liability protections are available to an individual, entity, or class will depend on the actor, the law providing the protections, and the circumstances surrounding a particular emergency response. 

This section reviews available federal and state immunity and liability protections, highlights the actors covered, and discusses the types and extent of liability protections provided. This section provides an overview of potential liability protections; it is not intended to be a comprehensive listing or analysis of these or other available protections. 

Federal Liability Protections and Immunities

Federal Governmental/Sovereign Immunity
The federal government’s sovereign immunity has its roots in the English common law that became the foundation of the U.S. legal system as the nation developed. The common law doctrine of sovereign immunity holds that the “king”—the state—cannot commit an illegal act and therefore cannot be sued. This doctrine has been modified through court decisions and laws like the Federal Tort Claims Act to allow suits against federal government employees and agents in certain circumstances. In the context of emergency response, one way to protect volunteers is to designate them as unpaid employees of the federal government. In doing this, the volunteers would be able to assert the liability protections afforded to federal employees. 

Federal Tort Claims Act (FTCA)
The FTCA is generally the exclusive path by which individuals can seek compensation when injured by federal employees acting within the scope of their work. The FTCA immunizes federal government employees from tort liability by substituting the federal government as the defendant in certain types of suits brought against the federal government. Specifically, the act allows suits for “injury or loss of property, or personal injury or death caused by the negligent or wrongful act or omission of any employee of the government while acting within the scope of his office or employment, under circumstances where the United States, if a private person, would be liable to the claimant in accordance with the law of the place where the act or omission occurred.”

Prior to filing suit under the FTCA, a claimant must present a claim to the federal agency under which the claim arises. If the agency denies the claim or fails to take action on it within a specified time period, a claimant can file suit in federal district court. If a suit is brought, the federal government stands in as the defendant in place of a federal employee sued for actions within the scope of employment. Lawsuits under the FTCA are decided by a judge rather than a jury. Coverage under the FTCA does not require that an emergency declaration be in place before immunity attaches.
· Actors—The FTCA covers all government employees, including volunteers; it does not cover volunteers in nongovernmental settings.
· Protections—The FTCA contains a number of exceptions under which the United States may not be held liable even though a private employer could be held liable under state law; among these exceptions are: (1) the performance of discretionary functions; (2) commission of intentional torts; (3) injuries sustained by military personnel incident to their service. Federal employees may still be sued for violating the U.S. Constitution or a federal statute that authorizes suit against an individual (see liability discussion above).
· Relation to State Laws—Federal employees are immune from suit under state tort law.

Volunteer Protection Act
The federal Volunteer Protection Act (VPA) provides immunity for volunteers of nonprofit organizations or governmental entities against claims of ordinary negligence. The act does not require that an emergency declaration be in place for its protections to apply.
· Actors—The VPA protects individual volunteers who are working without compensation and within their scope of responsibility for a governmental entity or nonprofit organization. VPA does not protect volunteers working in businesses (including for-profit hospitals) and organizational entities of any type (including nonprofit or governmental organizations) that use volunteers.
· Protections—The VPA shields volunteers from ordinary negligence. It does not protect volunteers from liability for: (1) actions beyond ordinary negligence (e.g., gross negligence); (2) actions for which the volunteer is not properly licensed or insured; (3) operation of a motor or other vehicle that requires a license and insurance; or (4) for any criminal conduct or civil rights violations. A plaintiff’s right to recover is limited to punitive damages from a protected volunteer; the VPA does not provide for payment of defense costs or payment of a judgment or settlement. The act also does not prohibit a nonprofit or governmental entity from suing its own volunteers.
· Relation to State Laws—The VPA expressly preempts state volunteer protection laws that provide less coverage than the VPA; states can adopt laws that provide greater protections than the VPA.

Public Readiness and Emergency Preparedness Act (PREP Act)
The Public Readiness and Emergency Preparedness Act of 2005 (PREP Act) authorizes the HHS Secretary to issue a declaration that provides immunity from tort liability for claims of loss caused by countermeasures (vaccines, drugs, products) against diseases or other threats of public health emergencies. The PREP Act added new authorities under the Public Health Service Act to address concerns about potential liability associated with the development and administration of countermeasures. A separate public health emergency determination under Public Health Service Act Section 319 or an emergency declaration under another statute is not required for PREP Act immunities to take affect.
· Actors—The PREP Act covers individual persons and entities. Covered persons may, at the secretary’s discretion, include manufacturers, distributors, program planners (i.e., individuals and entities involved in planning and administering programs for distribution of a countermeasure), and qualified persons who prescribe, administer, or dispense countermeasures (i.e., healthcare and other providers), as well as the United States. Officials, agents, and employees of any of these entities or persons are also covered persons.
· Activities Covered—The immunity applies to the development, manufacture, testing, distribution, administration, and use of countermeasures.
· Countermeasures Covered—Countermeasures can include vaccines, drugs, or medical devices to be used against chemical, biological, radiological, and nuclear agents of terrorism, epidemics, and pandemics.
· Protections—The PREP Act provides immunity from tort liability (except for willful misconduct) for the condition or fear of death, physical, mental, emotional, injury, illness, or disability. Immunity includes covering claims for medical monitoring and the loss or damage to property, including business interruption. Claims must have a causal relationship to the development, distribution, administration, or use of the covered countermeasure. The PREP Act also authorizes an emergency fund, the Countermeasures Injury Compensation Program (CICP), to provide compensation for injuries directly caused by administration or use of a countermeasure covered by the HHS secretary’s declaration. 

A PREP Act declaration by the HHS secretary only relates to providing immunity from liability for the covered persons and activities related to covered countermeasures. The act’s liability protections do not apply where the liability arose from willful misconduct. It also does not protect individuals who violate a person’s civil rights or who violate the ADA, among other exceptions. Furthermore, the PREP Act does not automatically protect everyone involved in a medical response to an emergency. Liability protection under the PREP Act is limited to a specific emergency and includes only the countermeasures and other conditions listed in the PREP Act declaration.

State Liability Protections and Immunities

State Governmental/Sovereign Immunity
State governments are immune from lawsuits under sovereign immunity conferred by the 11th Amendment of the U.S. Constitution. Like the federal government, some states have waived this immunity in certain circumstances through state tort claims or state claims acts. These acts generally immunize government employees from tort liability for acts or omissions committed within their scope of employment. Some states cap the amount of money damages available from a judgment against the state and frequently prohibit the recovery of punitive damages against the state. Some states extend these protections to volunteers; others declare them unpaid state employees during an emergency. 

State Tort Claims Acts
State tort claims acts are generally modeled after the FTCA and are the most common type of statutory waiver of sovereign immunity. These types of laws either abolish state sovereign immunity generally and provide immunity in only specific circumstances, or preserve sovereign immunity generally but identify certain exceptions in which immunity is waived. 

State Claims Acts
State claims acts are contrasted with state tort claims acts. Claims acts limit state sovereign immunity by establishing procedures for making claims against the state, which are overseen by a special claims court. The claims courts are empowered to decide claims, limit the amount of damages, and find exceptions to liability. 

Emergency Powers Statutes
State emergency laws can trigger additional powers, suspend certain administrative requirements, and provide or enhance liability protections to specified responders upon a gubernatorial declaration of emergency. These emergency statutes may include liability protections for specified groups of volunteers and other responders that are more tailored to their services (e.g., health, fire, law enforcement, or engineering). These statutes can extend the rights and immunities provided to governmental employees to volunteers performing work that is eligible for coverage under governmental immunity and state tort claims acts. There is a wide range in the types and degrees of coverage provided to volunteers under emergency powers statutes. The provisions can be broad or duplicative of other provisions in state law. 

State General Volunteer Protection Statutes
All states have some statutory protections for volunteers. The federal VPA (see above) preempts state laws that are less protective than the VPA, but allows states to pass laws with greater protections. Generally, like the VPA, these statutes do not require that an emergency declaration be in place, apply to uncompensated individual volunteers for nonprofit and governmental entities only, and apply only to individual persons and not to organizations. However, because each state’s approach is different, it is important to identify what actors, actions, and liability protections are covered and those that are not under a specific state’s statute. 

State Healthcare Volunteer Protection Statutes
Many states have also adopted specific liability protections for volunteer health professionals (VHPs) in addition to or to supplement their emergency powers and general volunteer protection statutes. Like the VPA, VHP protection statutes confer immunity to volunteers from civil liability provided that certain conditions are met and are not dependent on the existence of an emergency declaration. 

Uniform Emergency Volunteer Health Practitioners Act (UEVHPA)
Some states have adopted the Uniform Emergency Volunteer Health Practitioners Act (UEVHPA), which is uniform model law adopted by the Uniform Law Commission. The UEVHPA was conceived as a way to further supplement the number of VHPs who can rapidly respond to emergency events, particularly since traditional mutual aid approaches were viewed as insufficient to rapidly deploy VHPs. The UEVHPA permits health professionals to register either in advance of or during an emergency to provide volunteer services in an enacting state. Under the UEVHPA, VHPs can register through governmentally established registration systems (e.g., ESAR-VHP or Medical Reserve Corps) or with registration systems established by disaster relief organizations, licensing boards, or national or multi-state systems established by associations of licensing boards or health professionals. UVEHPA liability protections become effective upon the state emergency declaration. 

Good Samaritan Laws
Good Samaritan laws can provide liability protection to volunteers who are near an emergency event and respond to help victims. No formal emergency declaration or activation of the volunteer as part of an emergency response force is required for Good Samaritan liability protections to attach. Every state has a Good Samaritan statute, but the actors eligible for coverage and qualifying circumstances under which care is delivered varies. Generally, Good Samaritan statutes cover the spontaneous rendering of aid and reduce the standard of care that would normally be required of the person supplying aid (e.g., a doctor or nurse helping a victim at the scene of an accident) to account for the exigent circumstances in which the care is being delivered. These laws generally do not apply to employees on duty (e.g., EMTs) and may not apply for pre-arranged or compensated volunteers. Good Samaritan laws provide limited immunity from civil liability for ordinary negligence to protected volunteers; they do not provide payment for defense costs, judgments, or settlements. As with other volunteer protection statutes, Good Samaritan laws do not cover egregious conduct. 

Entity Liability Statutes
While liability protections for organizations and entities are generally less robust than they are for individuals, some entity protections exist and more have been developed in recent years in acknowledgment of the important role that businesses and nonprofit organizations play during emergencies. Removing the potential for liability for entities that assist in an emergency response is seen as a way to ensure their participation in a response and therefore make planning for and responding to an event more efficient.
· The Public/Private Legal Preparedness Initiative—There has been an effort in recent years to extend Good Samaritan liability protections to entities. The Public/Private Legal Preparedness Initiative comprises various state-level coalitions of interested stakeholders from public health, emergency management, business, nonprofit entities, professional associations, and academia seeking to adopt Good Samaritan entity liability protections. Sample legislation that amends a state’s Good Samaritan law: (1) extends liability protection to cover business and nonprofit entities acting in good faith during an emergency; (2) links coverage to a gubernatorial emergency declaration; (3) applies coverage only where emergency activities are conducted in coordination with the state; and (4) includes coverage for pre-event planning and training activities that take place prior to the declared emergency.

· Uniform Emergency Volunteer Health Practitioners Act—Another effort to provide entity liability protection is contained in UEVHPA. UEVHPA offers two alternatives to states for protecting volunteer health professionals during emergencies: Alternative A grants individual and entity liability protections for volunteer health professionals. Alternative B grants protection only to individuals who are uncompensated volunteers based on the criteria in the federal Volunteer Protection Act.

Mutual Aid Agreements
Mutual aid agreements are mechanisms through which jurisdictions can provide assistance to other jurisdictions during emergencies. These agreements also generally include provisions for reimbursing expenses, providing liability protections to governmental personnel and volunteers who provide aid, and awarding compensation for injuries to personnel deployed under the agreement.

· Emergency Management Assistance Compact—EMAC is the most widely adopted mutual aid agreement in the United Sates; it has been adopted by all states, the District of Columbia, and some territories. Congress ratified EMAC in 1996. EMAC provides an organized structure through which a state can request aid from other states during an emergency. Under EMAC, when officers or employees of one state provide aid to another state, they are considered to be agents of the state receiving aid for tort and immunity purposes. Covered individuals and the state itself are immune from tort liability for acts or omissions committed in good faith while rendering aid or providing supplies and equipment. EMAC also provides reciprocity for individuals who hold a license, certificate, or other authorization to practice medicine or other skilled professions to provide those services in the receiving state, subject to any limitations imposed by the receiving state. EMAC only applies to persons properly dispatched in response to an EMAC request. Immunity protections and license reciprocity will not automatically extend to volunteers who provide services outside of EMAC. Volunteers would have to be made temporary government employees to be covered under EMAC.

· Other Mutual Aid Agreements—In addition to EMAC, emergency mutual aid agreements can exist between states and tribes, between individual states or groups of states, between localities in a state, or internationally. Depending on the particulars of the agreement, states may enter various mutual aid arrangements as another way to provide assistance to affected jurisdictions while providing liability protections to government employees and others participating in the response.

Workers’ Compensation and Disability Issues

Government employees, contractors, and volunteers may be injured and disabled during the course of responding to an emergency. A person’s ability to obtain workers’ compensation for injuries or lost wages is a significant question for those responding to emergency events. In deciding the issue, a number of factors can affect the analysis such as the parameters of a state’s workers’ compensation laws, the person’s status while responding (employee or volunteer), the systems or programs under which a person deploys, and events surrounding the injury. Sick leave and disability insurance may provide an additional or alternative source of compensation for persons involved in emergency response activities, although not all persons may have access to these mechanisms. 

Workers’ Compensation

Workers’ compensation programs provide benefits to workers who are injured during the scope and course of their employment. Workers’ compensation laws are enacted and administered by states. Every state, the District of Columbia, and the territories have a workers’ compensation program. Each program is unique and the requirements for coverage and the types and amounts of benefits vary from state to state. Although state workers’ compensation programs cover a majority of workers, certain types of organizations or activities are exempted from coverage under workers’ compensation programs, including employees of nonprofit, charitable, or religious institutions; employees of small businesses under a specified size; and workers in hazardous occupations. Some states further exempt domestic service, agricultural employment, casual laborers, and state and local government employees. Some of these groups are provided coverage though other mechanisms such disability insurance that is provided by an employer as a full or partial benefit or negotiated through union agreements. 

Workers’ compensation is primarily an employer-funded system. Workers’ compensation laws require employers to purchase workers’ compensation insurance policies through state-sponsored or commercial insurance providers or provide coverage through self-insurance in which the employer demonstrates to the state its financial ability to cover potential liabilities. Before the advent of workers’ compensation laws, workers had to file tort claims against their employers in court to recover for injuries received on the job. The outcome of litigation was uncertain for workers, who could lose, and for employers, who could be subject to large judgments. Workers’ compensation laws were seen as a way to make the outcome of incidents more predictable for all parties: workers’ benefits would be paid without having to prove fault by the employer and the scope of potential liability for employers would be more clearly defined. State workers’ compensation systems became the exclusive remedy for injured workers. State compensation programs are administered by various regulatory bodies in different ways, including departments or divisions of labor, insurance departments or commissions, or free-standing commissions or special boards. Workers’ compensation is an important and significant source of insurance in the United States; only Social Security Disability Insurance (SSDI) and Medicare surpass state workers’ compensation programs as a source of support for disabled workers. 

Workers’ compensation programs have some similarities and differences from SSDI and Medicare in several respects. Generally, workers’ compensation: (1) covers medical expenses for work-related injuries immediately after an injury; (2) provides short-term or temporary disability benefits (e.g., lost wages) after a waiting period of up to one week; (3) pays permanent partial and total disability benefits; (4) provides rehabilitation and re-training benefits for persons who cannot return to their prior careers; and (5) pays survivor benefits. Workers are immediately eligible for workers’ compensation benefits from their first day of employment. 

SSDI provides benefits to workers with long-term disabilities arising from any cause, not just those that are work-related. In contrast to workers’ compensation, SSDI benefits require that workers have a substantial work history because SSDI is viewed as an earned right. SSDI benefits begin after a five-month waiting period; Medicare benefits begin twenty-nine months after the onset of a medically verified inability to work. SSDI only pays benefits when the nature of a person’s disabilities make them unable to engage in substantial paid work, although SSDI continues to pay benefits even if there is some limited self-employment or other work to transition the person back into full-time work. Like workers’ compensation, SSDI pays for rehabilitation services and survivor benefits to families of deceased workers. 

Compensation Acts and Funds

There are federal and state laws that set up specific mechanisms or funds to compensate a specific group of persons based on occupation or involvement in a specific injurious event. Examples of such programs include:
· The Federal Employees’ Compensation Act (FECA)—FECA provides workers’ compensation to civilian federal employees who are injured or killed during the course of their duties. An injured employee, or the family of an injured employee, is entitled to coverage for medical services unless the injury was self-inflicted or occurred as a result of the employee’s own willful misconduct, including the employee’s intoxication. Volunteers who deploy under federal programs like the National Disaster Medical System are covered under FECA.

· The Federal September 11th Victim Compensation Fund—The fund, which is now closed, was provided as a no-fault alternative to tort litigation for individuals who were physically injured or killed as a result of the aircraft hijackings and crashes on September 11, 2001. The fund was designed to provide compensation for economic and noneconomic losses to individuals or relatives of deceased individuals arising from only physical injury or death; it did not cover other losses such as property loss.

· New York State Workers’ Compensation Board Claims for Participation in World Trade Center Rescue, Recovery, or Clean-Up Operations—The New York state legislature enacted modifications to its workers’ compensation laws to expand the time for a participant in World Trade Center rescue, recovery, or clean-up operations who suffered, or may suffer in the future, from a qualifying condition to file a claim for workers' compensation for lost wages and medical benefits and to permit the board to reopen claims previously denied as untimely. 

There are other federal workers’ compensation programs, including U.S. Department of Veterans Affairs’ programs for military veterans; the Longshore and Harbor Workers' Compensation Act; Energy Employees Occupational Illness Compensation Program Act; and the Black Lung Benefits Act for coal miners suffering from black lung disease.

Sick Leave and Disability Insurance

Some workers may have coverage for work-related or non-work-related injuries through paid sick leave, temporary disability benefits, and long-term disability insurance. Companies typically provide sick leave and disability insurance voluntarily, although it can be a negotiated benefit through union contracts; it is mandatory in only a few states. These benefits may provide an additional or alternative source of compensation for persons involved in emergency response activities whose status or activities during a response may not qualify them or fully qualify them for a state’s workers’ compensation program. The outcome in a given situation depends on the particulars of a state’s laws, the parameters of a disability policy, and the activities and role of the person while participating in the emergency response.
· Sick Leave—If a person has employer-provided sick leave, it typically covers the total amount of their wages for a few weeks. About a third of private sector employees are not provided paid sick leave.

· Short-Term Disability—Short-term disability benefits or disability insurance provides coverage for the period after sick leave benefits are exhausted and until long-term disability becomes available, if needed. Short-term disability benefits/insurance generally covers up to at least half of a worker’s wages for up to six months. Private short-term disability insurance covers more than a third of private sector employees.

· Long-Term Disability—Long-term disability for persons deemed permanently unable to work usually begins after a waiting period of up to six months or short-term disability benefits end. Long-term disability insurance generally replaces at least half or more of a disabled worker’s wages until the person reaches retirement age. Private long-term disability insurance covers about a third of private sector employees; it is most commonly held by professional and management-level workers. The benefit an injured worker receives is generally reduced if the person receives workers’ compensation or Social Security disability benefits.

While sick leave and disability insurance provide another avenue for benefits if a volunteer or responder is unable to qualify for coverage under a state’s workers’ compensation program, not all persons have access to these additional resources unless an employer offers them or a person obtains an individual disability policy. The specifics of a disability policy dictate whether coverage is available for only work-related injuries or will also cover non-work-related injuries (e.g., while volunteering during an emergency event). 

Key Issues Regarding Workers’ Compensation in Emergency Response

Because of the variability in state laws and other factors related to the activities and status of an individual participating in an emergency response, a single determination of eligibility for compensation is not possible. Instead, such an analysis must consider a number of factors when addressing workers’ compensation issues within the context of an emergency response scenario. 

Which state’s law applies? When a person responds to an emergency in another state, an issue can arise as to which state’s workers’ compensation law should apply if the responder is injured—the state receiving the aid (host state) or the injured responder’s home state. Some deployment mechanisms and mutual aid agreements determine this issue in advance. EMAC stipulates that the state providing assistance (the home state) is responsible for paying compensation and death benefits in the same manner and terms as if the injury or death were sustained in the home state. UEVHPA, discussed above, also addresses workers’ compensation issues. It provides that any volunteer health professional harmed or killed during an emergency may elect workers’ compensation protections of the host state as a payer of last resort. State emergency response and other volunteer protection statutes may require the issuance of a state or federally declared emergency before compensation coverage is available. 

Who is covered under a state’s workers’ compensation law? State workers’ compensation laws can expressly exclude coverage for volunteers. In the absence of a state law extending workers’ compensation to volunteers, unpaid persons involved in an emergency response are not covered because they are not “employees.” Some state laws that address volunteer health professionals in emergencies may include compensation, but this benefit may be mitigated if coverage is optional and an employer exercises a right to opt out or if the VHP in not appropriately registered with a volunteer registration system recognized by the state. 

Who is the employer? Determining who the “employer” of a volunteer or other person deployed in an emergency response situation is can dictate both which state law applies (if it is an interstate deployment) and what entity, if any, is responsible for paying compensation to an injured responder. A volunteer’s regular employer is not likely to be responsible for injuries to the volunteer because the volunteer is acting outside the course of his or her employment unless the employer offers to provide coverage. The hosting employer (which may be the state or municipal government where the volunteer is deployed) or the host institution (e.g., hospital) may be responsible for paying workers’ compensation. 

What scope of activities are covered? Eligibility for workers’ compensation benefits may be limited to injuries that occur within the scope of the responder’s employment. Determining what activities are within that scope, especially since the activities may occur under extreme conditions, is important in assessing eligibility for coverage. Further, it may be necessary to determine if the injury occurred when the responder was actively engaged in the task for which they were deployed (e.g., providing healthcare, assessing sanitary conditions) as opposed to some other activity incident to the deployment (e.g., meeting, loading, training, cooking). 

____________________________________________________________________________

Sources

Laws and Statutes
· American with Disabilities Act, as amended, Titles II and III, Pub. L. No. 110-325. Codified at 42 U.S.C. §126.
· Civil Rights Act, as amended, Section 1983. Codified at 42 U.S.C. §1983.
· Emergency Management Assistance Compact, Pub. L. No. 104-321.
· Emergency Medical Treatment and Labor Act, as amended. Codified at 42 U.S.C. §1395dd.
· Family Educational Rights and Privacy Act, as amended. Codified at 20 U.S.C. § 1232g.
· Federal Employees’ Compensation Act of 1993, Pub. L. No. 103-5. Codified at 5 U.S.C. §8101 et seq.
· Federal Tort Claims Act, as amended. Codified at 28 U.S.C. §§1346(b), 2671-2680.
· Health Insurance Portability and Accountability Act of 1996, Pub. L. No. 104-191. Codified at 42 U.S.C. §1320d et seq. and §300gg; and 29 U.S.C §1181 et seq.
· Pandemic and All-Hazards Preparedness Act of 2006, Pub. L. No. 109-417. Codified, in part, in the Public Health Service Act, 42 U.S.C. §201 et seq.
· Public Health Service Act, Section 319. Codified at 42 U.S.C. §247d.
· Public Readiness and Emergency Preparedness Act of 2005. Pub. L. No. 109-417. Codified in the Public Health Service Act at 42 U.S.C. §§247d-6d, 247d-6e.
· Social Security Act, Section 1135, as amended. Codified at 42 U.S.C. §1320b-5.
· Volunteer Protection Act of 1977, Pub. L. No. Pub. L. 105-19. Codified at 42 USC §14501 et seq.

· Other Sources
· Centers for Disease Control and Prevention, Public Health Law Program. “Selected Federal Legal Authorities Pertinent to Public Health Emergencies.” September 2009. Available at www.cdc.gov/phlp/docs/ph-emergencies.pdf . Accessed May 30, 2013. 
· Centers for Disease Control and Prevention, Public Health Law Program. “Federal Public Health Emergency Law: Implications for State and Local Preparedness and Response” Facilitated Teleconference. April 28, 2009. Available at www.bt.cdc.gov/coca/ppt/Federal_PH_Emergency_Law_042809.pps . Accessed May 30, 2013.
· Chu V. Congressional Research Service. Emergency Response: Civil Liability of Volunteer Health Professionals (R40176). January 19, 2011. Available at https://opencrs.com/document/R40176/. Accessed May 30, 2013.
· Swendiman K and Jones NL. Congressional Research Service. The 2009 Influenza Pandemic: Selected Legal Issues (R40560). October 29, 2009. Available at https://opencrs.com/document/R40560/. Accessed May 30, 2013.
· Farber DA. “Disaster Law and Inequality.” 25 Law & Ineq. 297 (2007).
· Federal Emergency Management Agency. Citizen Corps Volunteer Liability Guide. Undated. Available at www.citizencorps.gov. Accessed May 30, 2013.
· Health Resources and Services Administration. Emergency System for Advance Registration of Volunteer Health Professionals (ESAR-VHP)—Legal and Regulatory Issues. Draft Report. May 2006. Available at www.publichealthlaw.net/Projects/ESAR-VHP.php. Accessed May 30, 2013.
· Hodges JG and Arias JJ. “Liability Risks and Protections for Volunteer Health Practitioners in Emergencies.” Presentation to The Public Health Law Network-Western Region. November 2010. Available at www.publichealthlawnetwork.org. Accessed May 30, 2013.
· Hoffman S. “Responders’ Responsibility: Liability and Immunity in Public Health Emergencies.” 96 Geo. L.J. 1913, 1944. 2008.
· International Association of Industrial Accident Boards and Commissions. Available at www.iaiabc.org . Accessed May 30, 2013.
· Sengupta I et al. National Academy of Social Insurance. Workers’ Compensation: Benefits, Coverage, and Costs, 2008. September 2010. Available at www.nasi.org/research/workers-compensation. Accessed May 30, 2013.
· Mashaw J and Reno V, eds. National Academy of Social Insurance. The Environment of Disability Income Policy: Programs, People, History, and Context: Interim Report of the Disability Policy Panel. August 1996. Available at www.nasi.org/research/1996/environment-disability-income-policy-programs-people-history. Accessed May 30, 2013.
· National Conference of State Legislatures. “State Sovereign Immunity and Tort Liability” webpage. Available at www.ncsl.org/default.aspx?tabid=20628. Accessed May 30, 2013.
· New York State, Workers' Compensation Board. “Registration of Participation in World Trade Center Rescue, Recovery, or Clean-Up Operations” Sworn Statement Form. Available at www.wcb.ny.gov/content/main/forms/AllForms.jsp. Accessed May 30, 2013.
· Nonprofit Risk Management Center. State Liability Laws for Charitable Organizations and Volunteers. Updated as of December 2009. Available at www.probonopartner.org/FileLib/Documents/nonprofitriskmgmtstateliability.pdf. Accessed May 30, 2013.
· Public Entity Risk Institute. Presentation by C. Reiss to CAJPA Fall Conference 2008. “Disaster Volunteer Liability Issues.” Available at https://www.riskinstitute.org/peri/images/file/Reiss-VolunteerLiability-CAJPA08.ppt. Accessed May 30, 2013.
· Public/Private Legal Preparedness Initiative. North Carolina Institute for Public Health. “Good Samaritan Entity Liability Protection Initiative” webpage. Available at http://nciph.sph.unc.edu/law/good_sam.htm. Accessed May 30, 2013.
· Uniform Emergency Volunteer Health Practitioners Act (UEVHPA). Uniform Law Commission. “Emergency Volunteer Health Practitioners” website. Available at http://uniformlaws.org/Act.aspx?title=Emergency%20Volunteer%20Health%20Practitioners. Accessed May 30, 2013.
· U.S. Dept. of Justice. “The September 11th Victim Compensation Fund of 2001” webpage. Available at www.justice.gov/archive/victimcompensation/index.html. Accessed May 30, 2013.
· U.S. Dept. of Labor. “Summary of the Major Laws of the Department of Labor” webpage. Available at www.dol.gov/opa/aboutdol/lawsprog.htm. Accessed May 30, 2013.
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Emergency Declarations and Authorities

This State Analysis Guide is intended to assist state health agency staff and legal counsel with locating and analyzing their state’s laws, rules, policies, and implementation plans governing the state’s ability to declare emergencies and the authorities triggered by the emergency declaration(s). Space is provided on the document to insert references or summaries of appropriate state or local authorities. Because each state’s law is unique, this guide may not identify all issues that arise in the course of analyzing a state’s law. In all instances the language and requirements of specific state/local laws, regulations, ordinances, rules, policies, guidances, case law, and other sources of legal authority overrule this general analysis guide. This resource is for informational purposes only and is not intended as a substitute for professional legal or other advice.

	Issues for Analysis
	State/Local Information

	Existing Authorities Without an Emergency Declaration

	Identify the existing authorities of the state health officer/agency director or the state health agency to do the following and identify the official(s) who can exercise these authorities:
	

	
	Contain public health nuisances
	

	
	Control contagious diseases
	

	
	Conduct surveillance and data collection
	

	
	Investigate for issues of public health concern
	

	
	Inspect for issues of public health concern
	

	
	Issue civil orders
	

	
	Issue criminal orders/warrants
	

	
	Institute quarantine measures
	

	
	Other relevant authorities
	

	Identify other state authorities that may be used to respond to a public health event without a declared emergency and the official/agency authorized to exercise these authorities.
	

	Identify any existing plans or procedures in place with other agencies or officials that address response activities for public health events when there is no emergency declaration in place.
	

	Analyze how the response to a public health event would proceed if there is no emergency declaration in place: 
	

	
	List the state’s response authorities and programs that are available without a declared emergency.
	

	
	List the state’s response authorities and programs that are NOT available without a declared emergency.
	

	Develop a list that identifies available response authorities and programs that can be used to address a public health event in the absence of an emergency declaration.
	

	
	Establish a schedule to review and update the list of response authorities and programs, as needed.
	

	Identify the procedures for the state to request federal assistance with:
	

	
	Disaster Medical Assistance Team (DMAT) or Disaster Mortuary Operational Response Team (DMORT)
	

	
	Social Security Act §1135 waivers
	

	
	Strategic National Stockpile
	

	
	Other
	

	Emergency Declarations

	Identify the state's statute(s) to declare emergencies. Determine if the state defines more than one type of emergency event and the thresholds for triggering each:
	

	
	Emergency
	

	
	Disaster
	

	
	Public health emergency
	

	
	Public health disaster
	

	
	Other
	

	For each of the above emergency types, identify the officers eligible to make a declaration, the process for making the declaration, and any required information that must be included in the text of the declaration:
	

	
	Emergency
	

	
	Disaster
	

	
	Public health emergency
	

	
	Public health disaster
	

	
	Other
	

	Determine if there are notice or approval requirements for any of the emergency declaration types. Identify to whom notice is required (e.g., state legislature) and the timing of notice (e.g., prior, simultaneous, subsequent):
	 

	
	Emergency
	

	
	Disaster
	

	
	Public health emergency
	

	
	Public health disaster
	

	
	Other
	

	Identify the terms of renewal and termination for the various emergency declaration types, including processes, notices, and approvals:
	

	
	Emergency
	

	
	Disaster
	

	
	Public health emergency
	

	
	Public health disaster
	

	
	Other
	

	Emergency Authorities with an Emergency Declaration

	Identify the authorities granted to the state health official/agency director or the state health agency if an emergency is declared:
	

	
	Identify any new authorities granted.
	

	
	Identify any existing authorities that are modified and how they differ from non-emergency authorities.
	

	
	Understand how the emergency authorities are operationalized in the state's emergency response plan(s).
	

	Identify other state authorities that become available if an emergency is declared and the officials or agencies authorized to exercise these authorities.
	

	Identify state systems that are triggered as a result of the emergency declaration:
	

	
	Emergency operations center
	

	
	Incident command system
	

	
	Communications command center
	

	
	Other
	

	Identify legal requirements that will or should be suspended or modified during a declared emergency:
	

	
	Statutory requirements
	

	
	Regulatory requirements
	

	
	State administrative procedures
	

	
	Other requirements
	

	Identify how federal emergency declarations and waivers will affect authorities, programs, and stakeholders in your state:
	

	
	National Emergencies Act declarations
	

	
	Public Health Service Act §318 public health emergency determinations
	

	
	Public Readiness and Emergency Preparedness (PREP) Act declarations
	

	
	Stafford Act declarations
	

	
	Social Security Act §1135 waivers
	

	
	Other
	

	Identify and list the state’s obligations under mutual aid agreements the state may participate in:
	

	
	Emergency Management Assistance Compact (EMAC)
	

	
	Other interstate agreements
	

	
	Intrastate agreements
	

	
	International agreements
	

	
	Other
	

	Identify any communication and outreach plans/materials to inform stakeholders about anticipated effects of operating under an emergency declaration.
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[bookmark: LiaImmWC_SAG]Liability, Immunity, and Workers’ Compensation Issues

This State Analysis Guide is intended to assist state health agency staff and legal counsel with locating and analyzing their state’s laws, rules, policies, and implementation plans with regard to liability, immunity, and workers’ compensation issues. Space is provided on the document to insert references or summaries of appropriate state or local authorities. Because each state’s law is unique, this guide may not identify all issues that arise in the course of analyzing a state’s law. In all instances the language and requirements of specific state/local laws, regulations, ordinances, rules, policies, guidances, case law, and other sources of legal authority overrule this general analysis guide. This resource is for informational purposes only and is not intended as a substitute for professional legal or other advice.

	Issues for Analysis
	State/Local Information

	Liability Issues

	Identify scenarios in which liability issues can arise in the context of a public health emergency response and the potential types of liability that could occur in each:
	

	
	Deployment of state personnel
	

	
	Deployment of volunteers or other nongovernmental personnel
	

	
	Distribution of countermeasures (vaccines, drugs, equipment) and other supplies at public facilities and at private facilities
	

	
	Administration of countermeasures (vaccines, drugs, equipment) and other supplies by governmental personnel and by volunteers and other nongovernmental personnel
	

	
	Surveillance and data collection activities; data disclosure
	

	
	Imposition of quarantine and other social distancing measures
	

	
	Other
	

	Identify the elements for the following torts and other potential theories of liability under your state's laws:
	

	
	Intentional torts
	

	
	Negligence—general
	

	
	Medical malpractice
	

	
	Exceeding scope of practice
	

	
	Breach of privacy and confidentiality
	

	
	Premises liability
	

	
	Gross negligence
	

	
	Strict liability
	

	
	Other
	

	Identify potential sources of statutory and regulatory violations that could be used to find liability for persons involved in emergency response activities:
	

	
	Federal
	

	
	State
	

	
	Local
	

	
	Other
	

	Identify potential constitutional bases for liability:
	

	
	Federal
	

	
	State
	

	Identify potential criminal bases for liability that could occur within the context of a state emergency response.
	

	
	Federal
	

	
	State
	

	
	Local
	

	
	Other
	

	Immunity Issues

	Identify immunities, liability protections, and other defenses potentially available to the following persons or activities previously analyzed in the section above:
	

	
	Deployment of state personnel
	

	
	Deployment of volunteers or other nongovernmental personnel
	

	
	Distribution of countermeasures (vaccines, drugs, equipment) and other supplies at public facilities and at private facilities
	

	
	Administration of countermeasures (vaccines, drugs, equipment) and other supplies by governmental personnel and by volunteers and other nongovernmental personnel
	

	
	Surveillance and data collection activities; data disclosure
	

	
	Imposition of quarantine and other social distancing measures
	

	
	Other
	

	Identify laws granting governmental immunity; analyze the circumstances in which immunity attaches or is waived and the persons entitled to immunity (government employees, contractors, volunteers, etc.):
	

	
	Federal
	

	
	State
	

	
	Local
	

	
	Other
	

	Identify other laws that expressly provide immunity or other liability protections for persons or entities involved in emergency response activities and other laws that could be used to provide liability protections. For each, identify the circumstances in which the protection attaches or is waived, and the persons entitled to protection (government employees, contractors, volunteers, etc.):
	

	
	State or federal emergency authorities/powers laws
	

	
	State or federal general volunteer protection laws
	

	
	State or federal healthcare volunteer protection laws
	

	
	State Good Samaritan laws
	

	
	State entity liability protection laws
	

	
	Other
	

	Identify any immunities and liability protections provided under mutual aid agreements. For each, identify the circumstances in which protections attach or are waived and the persons entitled to protection:
	 

	
	Emergency Management Assistance Compact (EMAC)
	

	
	Other interstate agreements
	

	
	Other intrastate agreements
	

	
	International agreements
	

	
	Other
	

	For the following torts and other potential theories of liability identified above, identify potential immunities, liability protections, and other defenses. For each, identify the circumstances in which protections attach or are waived and the persons entitled to protection:
	

	
	Intentional torts
	

	
	Negligence—general
	

	
	Medical malpractice
	

	
	Exceeding scope of practice
	

	
	Breach of privacy and confidentiality
	

	
	Premises liability
	

	
	Gross negligence
	

	
	Strict liability
	

	
	Other
	

	Identify immunities, liability protections, and defenses that can be used to address potential sources of statutory and regulatory violations identified above:
	

	
	Federal
	

	
	State
	

	
	Local
	

	
	Other
	

	Identify potential immunities, liability protections, and defenses for the potential constitutional bases for liability identified above:
	

	
	Federal
	

	
	State
	

	Identify potential immunities, liability protections, and defenses for the potential criminal bases for liability identified above:
	

	
	Federal
	

	
	State
	

	
	Local
	

	
	Other
	

	Workers’ Compensation Issues

	Identify your state's workers’ compensation laws and analyze for the following:
	

	
	Persons eligible for coverage (employees, volunteers and other non-employees, etc.)
	

	
	Definitions for employee
	

	
	Employers or activities specifically excluded from coverage
	

	
	Other requirements or restrictions that may impact persons or entities involved in emergency response activities
	

	Identify any compensation acts or special funds for specific populations based on occupation, participation in a specific event, or other bases:
	

	
	Federal
	

	
	State
	

	
	Local
	

	
	Other
	

	Identify if the state mandates that employers provide any of the following benefits; note if benefits must be provided in full, partially, or not at all:
	

	
	Paid sick leave
	

	
	Short-term disability
	

	
	Long-term disability
	

	
	Other
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[bookmark: Wint12_CIU]Current Issues and Updates
 
Winter 2012
Current Issues and Updates provides periodic updates on new and evolving issues related to the topics covered in the ASTHO Emergency Authority and Immunity Toolkit.  
 
Pandemic and All-Hazards Preparedness Act Reauthorization
Congress is continuing the process of reauthorizing the Pandemic and All-Hazards Preparedness Act (PAHPA), which was scheduled for reauthorization in 2011. As of March 2012, both the House and Senate have passed their own versions of the reauthorizing legislation. While there are many similarities between the two bills, Congress is likely to convene a conference committee to reconcile the differences between them. Once passed, the programs and authorities in PAHPA will be reauthorized for another five years. 

What PAHPA Currently Addresses
PAHPA was first enacted in 2006 to improve the nation’s public health and medical preparedness and response capabilities for natural and manmade disasters. Specifically, PAHPA amended the Public Health Service Act to address the organization of public health emergency preparedness and response activities and authorized new programs and initiatives concerning medical surge capacity, the development of countermeasures to biological threats, and the capacity of states and localities to prepare for and respond to public health emergencies. 

PAHPA impacts the states through the organizational structures and programs it established within the Department of Health and Human Services (HHS). Many of the offices and programs within HHS that state public health preparedness programs interact with on a daily basis were developed or refined through PAHPA, including:
· The Office of the Assistant Secretary for Preparedness and Response.
· Grant programs such as the Public Health Emergency Preparedness Program, Hospital Preparedness Program, and Healthcare Facility Partnership Program.
· Guidance regarding at-risk populations.
· Registration of volunteer health professionals into databases that comply with the HHS ESAR-VHP system (Emergency System for the Advance Registration of Volunteer Health Professionals).
· PAHPA also established the Biodefense Advanced Research and Development Authority (BARDA) within HHS to foster the rapid development of drugs and vaccines (countermeasures) against highly infectious pathogens. The act established the Biodefense Medical Countermeasure Development Fund to pay for development contracts with the makers of the countermeasures. 

 
What PAHPA Reauthorization Addresses
The House passed the “Pandemic and All-Hazards Preparedness Reauthorization Act of 2011” (HR 2405) on December 11, 2011. The Senate passed its version of the legislation, S 1855, on March 7, 2012. The text of HR 2405 and S 1855 are available through the Library of Congress’ Thomas website at www.thomas.gov.  

Overall, the House and Senate versions have similar provisions and funding levels, but the Senate version adds a number of provisions that are not in the House version. Both bills do not include any major reworking of existing programs authorized by the 2006 PAHPA; rather, the reauthorization bills increases responsibilities for HHS, clarifies legal authorities and requirements, and reauthorizes and funds key public health preparedness programs. The following list highlights some of the key provisions of the reauthorization bills relevant to public health but is not a comprehensive analysis of the House and Senate bills. Please refer to the actual text of the reauthorization bills.
· Reauthorizes key public health preparedness programs—Both the House and Senate bills reauthorize the Public Health Preparedness Cooperative Agreement Program, the Hospital Preparedness Program, influenza pandemic vaccine tracking and distribution program, ESAR-VHP, the Medical Reserve Corps, and the Strategic National Stockpile.
· Funds public health preparedness and medical countermeasures activities—Both bills contain the same funding levels; however, the Senate version provides $522 million per year from FY 2012 to FY 2016 for the Strategic National Stockpile.
· Provides increased flexibility and authority for emergency use of medical products in emergencies—Both versions of the bill provide greater flexibility for HHS and the FDA to approve the use of medical products in emergencies but differ in some of their specific provisions. One or both of the bills address key emergency use issues including but not limited to: permitting the FDA to waive or limit current good manufacturing practice (CGMP) requirements for emergency use of a medical product, extending the expiration dates of stockpiled medical products (e.g., drugs) without issuing an Emergency Use Authorization (EUA), authorizing the mass dispensing of medical products without individual prescriptions for FDA-approved products, and authorizing the FDA to issue EUAs before an emergency is declared.

More information about PAHPA is available in the ASTHO fact sheet Pandemic and All-Hazards Preparedness Act. 

Information about ongoing PAHPA implementation at HHS is available on the Office of the Assistant Secretary for Preparedness and Response website at www.phe.gov.
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[bookmark: Summ11_CIU]Current Issues and Updates
Summer 2011
Current Issues and Updates provides periodic updates on new and evolving issues related to the topics covered in the ASTHO Emergency Authority and Immunity Toolkit. 
 
New Presidential Policy Directive Replaces HSPD-8
On March 30, 2011, President Obama issued Presidential Policy Directive-8 (PPD-8) on national preparedness, which replaces the prior Homeland Security Policy Directive 8 (HSPD-8, “National Preparedness”). The new national preparedness directive retains an all-hazards, risk-based approach to national preparedness, while establishing four categories of hazards for attention: terrorism, catastrophic natural disasters, cyber attacks, and pandemics. HSPD-8 was originally issued in 2003 and was followed by Annex 1 to HSPD-8 in 2007. HSPD-8 was issued as a companion directive to HSPD-5 (“Management of Domestic Incidents”) to establish policies strengthening U.S. preparedness to prevent and respond to domestic terrorist attacks, major disasters, and other emergencies. 

Presidential directives are orders by the president that are issued under the president’s constitutional or other statutory powers. Presidential directives explain how executive branch agencies implement presidential authority. There are different directive types, such as executive orders and policy directives. The naming and usage of various directive types can change from administration to administration. Homeland Security Presidential Directives were created during the Bush administration in 2001 and are presidential directives that pertain to homeland security issues. The Obama administration uses Presidential Policy Directives for homeland security issues. Like executive orders, presidential directives remain in effect upon a change in administration, unless otherwise specified in the document or until subsequent presidential action is taken. 

PPD-8 replaces HSPD-8 and HSPD-8 Annex 1, with the exception of paragraph 44 in Annex 1. PPD-8 requires the secretary of Homeland Security to develop and submit a National Preparedness Goal that considers the risk of specific threats and vulnerabilities—taking into account regional variations—and includes measurable and prioritized objectives to mitigate risk. The National Preparedness Goal will also define core capabilities in five areas necessary to prepare for specific incidents that pose the greatest security risk to the nation: prevention, protection, mitigation, response, and recovery. The National Preparedness Goal should also reflect the policy direction outlined in the National Security Strategy. 

PPD-8 further calls for the establishment of a National Preparedness System to help guide domestic efforts at all levels of government and in all sectors to build and sustain the capabilities outlined in the National Preparedness Goal. PPD-8 emphasizes an “all-of-nation” preparedness approach that relies on the integration of effort and resources of “[f]ederal, state, local, tribal and territorial governments, the private and nonprofit sectors, and the public.” 

PPD-8 and other HSPDs are available through the Department of Homeland Security’s website at www.dhs.gov/xlibrary/assets/presidential-policy-directive-8-national-preparedness.pdf. 

The text of a White House fact sheet about PPD-8 is available through the Public Health Law Network’s website at www.networkforphl.org/network_resources/archived_external_resources/new_presidential_policy_directive_on_national_preparedness/. 

For more information about presidential directives, see the ASTHO fact sheet Federal Emergency Directives and Systems. 

The National Security Strategy document is available on the White House website at www.whitehouse.gov/sites/default/files/rss_viewer/national_security_strategy.pdf. 

The National Health Security Strategy document is available on the HHS Office of the Assistant Secretary for Preparedness and Response website at www.phe.gov/preparedness/planning/authority/nhss/Pages/default.aspx. 
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[bookmark: SuppMats]Supplemental Materials
The Supplemental Materials compilation lists key documents and additional resources related to the issues raised in the Emergency Authority & Immunity Toolkit. The documents listed are for reference purposes only and are not a complete listing of resources available on the issue. Individual users are responsible for researching the current text of laws, statutes, regulations, and other materials. The document lists bibliographical information and, where available, online links to the resources. All links are current as of May 30, 2013. Please report broken links to ASTHO at communications@astho.org.

Index

General Resources and Compilations

A—E 
At-Risk Individuals and Communities 
Americans with Disabilities Act (ADA) 
Biomedical Advanced Research and Development Authority (BARDA) 
Civil Rights Act, Section 1983 
Countermeasures Injury Compensation Program (CICP) 
Emergency Management Assistance Compact (EMAC) 
Emergency Medical Treatment and Labor Act (EMTALA) 
Emergency Support Function (ESF) 
Emergency System for Advance Registration of Volunteer Health Professionals (ESAR-VHP) 
Emergency Use Authorization (EUA) 
Entity Liability 

F—J 
Family Educational Rights and Privacy Act (FERPA) 
Federal Employees Compensation Act (FECA) 
Federal Tort Claims Act (FTCA) 
HHS Office of the Assistant Secretary for Preparedness and Response (ASPR) 
Health Insurance Portability and Accountability Act (HIPAA)
Homeland Security Policy Directives (HSPD) 

K—O 
Medical Reserve Corps (MRC)
Mutual Aid Agreements (MAA)
National Disaster Medical System (NDMS) 
National Emergencies Act (NEA), Section 201 and 301 
National Health Security Strategy 
National Strategy for Homeland Security 
National Strategy for Pandemic Influenza
National Incident Management System (NIMS) 
National Response Framework (NRF)

P—T 
Pandemic and All-Hazards Preparedness Act (PAHPA) 
Pandemic Strategies and Plans 
Presidential Directives 
Presidential Policy Directives (PPD) 
Public Health Service Act, Section 319—Authorities Related to Public Health Emergencies 
Public Readiness and Emergency Preparedness Act (PREP Act) 
Social Security Act, Section 1135 
Stafford Act 
Strategic National Stockpile (SNS) 

U—Z 
Uniform Emergency Volunteer Health Practitioners Act (UEVHPA) 
Vaccine Injury Compensation Program (VICP) 
Volunteer Protection Act (VPA) 
Workers’ Compensation and Disability 

_____________________________________________________________________________________General Resources and Compilations
Governmental 
Centers for Disease Control and Prevention. Public Health Law Program. “Federal Public Health Emergency Law: Implications for State and Local Preparedness and Response.” Facilitated Teleconference. April 28, 2009. Available at http://www2a.cdc.gov/phlp/webinar_04_29_2009.asp.

Centers for Disease Control and Prevention. Public Health Law Program. “Selected Federal Legal Authorities Pertinent to Public Health Emergencies.” September 2009. Available at http://www.cdc.gov/phlp/docs/ph-emergencies.pdf

HHS Office of the Assistant Secretary for Preparedness and Response. “Legal Authority and Related Guidance” webpage. Available at http://www.phe.gov/Preparedness/planning/authority/Pages/default.aspx. 

HHS Office of the Assistant Secretary for Preparedness and Response. “Legal Authority of the Secretary” webpage. Available at http://www.phe.gov/preparedness/support/secauthority/Pages/default.aspx. 

Lister SA. Congressional Research Service. The Public Health and Medical Response to Disasters: Federal Authority and Funding (RL33579). August 1, 2008. Available at http://digital.library.unt.edu/ark:/67531/metacrs9495/m1/1/high_res_d/RL33579_2006Jul28.pdf. 

Swendiman KS and Jones NL. Congressional Research Service. The 2009 Influenza Pandemic: Selected Legal Issues (R40560). June 15, 2009. Available at http://digital.library.unt.edu/ark:/67531/metadc26152/m1/1/high_res_d/R40560_2009Jun15.pdf. 

Other Sources 
American Health Lawyers Association. Emergency Preparedness Toolkit. May 4, 2010. Available at http://www.healthlawyers.org/Members/PracticeGroups/THAMC/EmergencyPreparednessToolkit/Pages/default.aspx. 


At-Risk Individuals and Communities

Offices/Programs/Activities 
HHS Office of the Assistant Secretary for Preparedness and Response. “At Risk Individuals, Behavioral Health, and Human Services Coordination” webpage. Available at http://www.phe.gov/Preparedness/planning/abc/Pages/default.aspx 

Other Resources 
Association of State and Territorial Health Officials. “At Risk Populations Project” webpage. Available at http://www.astho.org/Programs/Infectious-Disease/At-Risk-Populations/t-Risk-Populations/. 

Americans with Disabilities Act

Public Law, Statute, and Regulations 
American with Disabilities Act, as amended. Titles II and III, Pub. L. No. 110-325. Codified at 42 U.S.C. §126. Available at http://www.gpo.gov/fdsys/pkg/USCODE-2005-title42/pdf/USCODE-2005-title42-chap126.pdf. 

Offices/Programs/Activities 
U.S. Department of Justice. Americans with Disabilities Act. “ADA Home Page” webpage. Available at http://www.ada.gov. 

Biomedical Advanced Research and Development Authority (BARDA)
See also “Countermeasures Injury Compensation Program” 

Offices/Programs/Activities 
HHS Office of the Assistant Secretary for Preparedness and Response. “Biomedical Advanced Research and Development Authority (BARDA)” webpage. Available at http://www.phe.gov/about/barda/Pages/default.aspx. 

HHS MedicalCountermeasures.gov webpage. Available at http://www.medicalcountermeasures.gov/default.aspx. 

Other Resources 
Gottron F. Congressional Research Service. Project BioShield: Authorities, Appropriations, Acquisitions, and Issues for Congress (R41033). March 3, 2011. Available at http://assets.opencrs.com/rpts/R41033_20110303.pdf. 

Civil Rights Act, Section 1983

Public Law, Statute, and Regulations 
Civil Rights Act, as amended, Section 1983. Codified at 42 U.S.C. §1983. Available at https://www.law.cornell.edu/uscode/text/42/1983. 

Countermeasures Injury Compensation Program (CICP)

Offices/Programs/Activities 
HRSA. “Countermeasures Injury Compensation Program” webpage. Available at http://www.hrsa.gov/cicp/. 

Rules and Regulations 
CICP Administrative Rules 
A correction to the Interim Final Rules was published on Thursday, October 21, 2010. Available at http://www.hrsa.gov/gethealthcare/conditions/countermeasurescomp/cicp_final_rule_correction.pdf. 

The CICP Administrative Implementation Interim Final Rule was published in the Federal Register on Friday, October 15, 2010. Available at http://www.hrsa.gov/gethealthcare/conditions/countermeasurescomp/cicp_admin_final_rule.pdf. 

Emergency Management Assistance Compact (EMAC)

Public Law, Statute, and Regulations 
Emergency Management Assistance Compact. Pub. L. No. 104-321. Available at http://www.gpo.gov/fdsys/pkg/PLAW-104publ321/pdf/PLAW-104publ321.pdf. 

Key Documents 
Emergency Management Assistance Compact. Articles of Agreement. Available at http://www.emacweb.org. 

Summaries of Law, Statute, and Regulations 
Government Accountability Office. Emergency Management Assistance Compact: Enhancing EMAC's Collaborative and Administrative Capacity Should Improve National Disaster Response (GAO-07-854). June 2007. Available at http://www.gao.gov/new.items/d07854.pdf. 

Lindsay B. Congressional Research Service. The Emergency Management Assistance Compact (EMAC): An Overview (RL34585). July 21, 2008. Available at http://www.policyarchive.org/handle/10207/bitstreams/20206.pdf. 

Offices/Programs/Activities 
Emergency Management Assistance Compact website. Available at http://www.emacweb.org. 

Other Resources 
CDC Public Health Law Program. “Mutual Aid” webpage. Available at http://www.cdc.gov/phlp/publications/topic/mutual_aid.html . 

Emergency Management Assistance Compact. Model Intrastate Mutual Aid Legislation (March 2004). Available at http://www.emacweb.org. 

Federal Emergency Management Agency. “Mutual Aid Agreements for Public Assistance and Fire Management Assistance” (Disaster Assistance Policy 9523.6). August 13, 2007. Available at http://www.fema.gov/9500-series-policy-publications/95236-mutual-aid-agreements-public-assistance-fire-management. 

Hodge J et al. Model Memorandum of Understanding Between Hospitals During Declared Emergencies. June 15, 2009. Available at http://www.bt.cdc.gov/planning/emac/pdf/PACER_Model_MOU.pdf. 

U.S. EPA. “Mutual Aid and Assistance” webpage. Available at http://water.epa.gov/infrastructure/watersecurity/mutualaid/index.cfm. 

Emergency Medical Treatment and Active Labor Act (EMTALA)

Public Law, Statute, and Regulations 
Emergency Medical Treatment and Active Labor Act, as amended. Codified at 42 U.S.C. §1395dd. Available at http://www.gpo.gov/fdsys/pkg/USCODE-2008-title42/pdf/USCODE-2008-title42-chap7-subchapXVIII-partE-sec1395dd.pdf. 

Emergency Support Function (ESF)
See "National Response Framework" 

Emergency System for Advance Registration of Volunteer Health Professionals (ESAR-VHP)

Offices/Programs/Activities 
HHS Office of the Assistant Secretary for Preparedness and Response. “About ESAR-VHP” webpage. Available at http://www.phe.gov/esarvhp/pages/about.aspx. 

Health Resources and Services Administration. Emergency System for Advance Registration of Volunteer Health Professionals (ESAR-VHP)—Legal and Regulatory Issues. Draft Report—May 2006. Available at http://www.publichealthlaw.net/Research/PDF/ESAR%20VHP%20Report.pdf. 

Other Resources 
Hodges JG and Arias JJ. “Liability Risks and Protections for Volunteer Health Practitioners in Emergencies.” Presentation to the Public Health Law Network-Western Region. November 2010. Available at https://www.networkforphl.org/_asset/5ywvc8/Western-Region---VHP-Liability-Webinar-12-2.pdf. 

Emergency Use Authorization (EUA)

See also “ASTHO Emergency Use Authorization Toolkit” 
Federal Food, Drug, and Cosmetic Act 564, as amended. Codified at 21 U.S.C. 564.
Pandemic and All-Hazards Preparedness Reauthorization Act of 2013. Pub. L. No. 113-5. (127 STAT. 161). Available at  http://www.gpo.gov/fdsys/pkg/BILLS-113hr307enr/pdf/BILLS-113hr307enr.pdf  

U.S. Food and Drug Administration. Emergency Use Authorization of Medical Products Guidance. July 2007. Available at http://www.fda.gov/RegulatoryInformation/Guidances/ucm125127.htm

U.S. Food and Drug Administration. "Emergency Use Authorization" webpage. Available at http://www.fda.gov/emergencypreparedness/counterterrorism/ucm182568.htm

U.S. Food and Drug Administration. "Pandemic and All Hazards Preparedness Reauthorization Act of 2013. (PAHPRA FDA Medical Countermeasure Authorities)" webpage. Available at http://www.fda.gov/EmergencyPreparedness/Counterterrorism/MedicalCountermeasures/MCMLegalRegulatoryandPolicyFramework/ucm359581.htm.

U.S. Food and Drug Administration and the U.S. Centers for Disease Control and Prevention. "Emergency Use Authorization" online course. Available at http://www.bt.cdc.gov/training/eua/index.html

Sherman S. Department of Health and Human Services. "Public Health Emergencies Authorities: Determinations and Declarations." Presentation at Federal, State, and Local Public Health Preparedness meeting. Baltimore, Maryland. December 14-15, 2010. Available at http://www.fda.gov/emergencypreparedness/counterterrorism/ucm247676.htm

Medical Countermeasures Dispensing: Emergency Use Authorization and the Postal Model. Workshop Summary. Institute of Medicine (US). Forum on Medical and Public Health Preparedness for Catastrophic Events. Washington (DC). National Academies Press (US). 2010. Available at http://books.nap.edu/openbook.php?record_id=12952.
 
Entity Liability

Key Documents
Public/Private Legal Preparedness Initiative. North Carolina Institute for Public Health. “Good Samaritan Entity Liability Protection Initiative” webpage. Available at http://nciph.sph.unc.edu/law/good_sam.htm. 

Other Resources 
Nonprofit Risk Management Center. State Liability Laws for Charitable Organizations and Volunteers. Updated as of December 2009. Available at www.probonopartner.org/FileLib/Documents/nonprofitriskmgmtstateliability.pdf. 

Uniform Emergency Volunteer Health Practitioners Act (UEVHPA). Uniform Law Commission. “Emergency Volunteer Health Practitioners” website. Available at http://uniformlaws.org/Act.aspx?title=Emergency%20Volunteer%20Health%20Practitioners. 

Family Educational Rights and Privacy Act (FERPA)

Public Law, Statute, and Regulations 
Family Educational Rights and Privacy Act, as amended. Codified at 20 U.S.C. § 1232g. Available at www.gpo.gov/fdsys/pkg/USCODE-2009-title20/pdf/USCODE-2009-title20-chap31-subchapIII-part4-sec1232g.pdf. 

Offices/Programs/Activities 
U.S. Department of Education. “Family Educational Rights and Privacy Act (FERPA)” website. Available at www.ed.gov/policy/gen/guid/fpco/ferpa/index.html . 

Federal Employees Compensation Act (FECA)
Public Law, Statute, and Regulations 
Federal Employees Compensation Act of 1993. Pub. L. No. 103-5. Codified at 5 U.S.C. 8101 et seq. Available at http://www.dol.gov/compliance/laws/comp-feca.htm. 

Federal Tort Claims Act (FTCA)

Public Law, Statute, and Regulations 
Federal Tort Claims Act, as amended. Codified at 28 U.S.C. §§1346(b), 2671-2680. Available at http://origin.www.gpo.gov/fdsys/pkg/USCODE-2009-title28/pdf/USCODE-2009-title28-partIV-chap85-sec1346.pdf and http://uscode.house.gov/download/pls/28C171.txt. 

HHS Office of the Assistant Secretary for Preparedness and Response (ASPR)

Offices/Programs/Activities 
HHS Office of the Assistant Secretary for Preparedness and Response website. Available at www.phe.gov/preparedness/support/secauthority/Pages/default.aspx. 

Health Insurance Portability and Accountability Act (HIPAA)
Public Law, Statute, and Regulations 
Health Insurance Portability and Accountability Act of 1996. Pub. L. No. 104-191. Codified at 42 U.S.C. §1320d et seq. and §300gg; and 29 U.S.C §1181 et seq. Available at http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=104_cong_public_laws&docid=f:publ191.104. 

Offices/Programs/Activities 
HHS Office of Civil Rights. “Understanding Health Information Privacy” website. Available at www.hhs.gov/ocr/privacy/hipaa/understanding/index.html. 

Homeland Security Policy Directives (HSPD)
See “Presidential Directives” 

Medical Reserve Corps (MRC)

Offices/Programs/Activities 
Medical Reserve Corps webpage. Available at http://www.medicalreservecorps.gov/HomePage. 

Mutual Aid Agreements (MAA)
See also “Emergency Management Assistance Compact” 

Other Resources 
CDC Public Health Law Program. “Mutual Aid” webpage. Available at http://www.cdc.gov/phlp/publications/topic/mutual_aid.html . 

Emergency Management Assistance Compact. Model Intrastate Mutual Aid Legislation. March 2004. Available at http://www.emacweb.org. 

Federal Emergency Management Agency. “Mutual Aid Agreements for Public Assistance and Fire Management Assistance” (Disaster Assistance Policy 9523.6). August 13, 2007. Available at http://www.fema.gov/9500-series-policy-publications/95236-mutual-aid-agreements-public-assistance-fire-management .

Hodge J et al. Model Memorandum of Understanding Between Hospitals During Declared Emergencies. June 15, 2009). Available at http://www.bt.cdc.gov/planning/emac/pdf/PACER_Model_MOU.pdf. 

U.S. EPA. “Mutual Aid and Assistance” webpage. Available at http://water.epa.gov/infrastructure/watersecurity/mutualaid/index.cfm. 

National Disaster Medical System (NDMS)

Offices/Programs/Activities 
HHS Office of the Assistant Secretary for Preparedness and Response, “National Disaster Medical System” webpage. Available at http://www.phe.gov/preparedness/responders/ndms/Pages/default.aspx. 

National Emergencies Act (NEA), Section 201 and 301
Public Law, Statute, and Regulations 
National Emergencies Act. Pub. L. No. 94-412. Codified at 50 U.S.C. §§ 1621, 1631. Available at http://www.gpo.gov/fdsys/pkg/USCODE-2009-title50/html/USCODE-2009-title50-chap34.htm. 

Offices/Programs/Activities 
Presidential Declaration of National Emergency for H1N1. October 24, 2009. Available at http://www.whitehouse.gov/the-press-office/declaration-a-national-emergency-with-respect-2009-h1n1-influenza-pandemic-0. 

Other Resources 
Relyea HC. Congressional Research Service. National Emergency Powers (98-505). August 30, 2007. Available at http://www.fas.org/sgp/crs/natsec/98-505.pdf. 

National Health Security Strategy

Strategy Documents 
U.S. Department of Health and Human Services. National Health Security Strategy of the United States of America. December 2009. Available at http://www.phe.gov/Preparedness/planning/authority/nhss/strategy/Documents/nhss-final.pdf. 

Offices/Programs/Activities 
HHS Office of the Assistant Secretary for Preparedness and Response. “National Health Security Strategy” webpage. Available at http://www.phe.gov/Preparedness/planning/authority/nhss/Pages/default.aspx. 

National Strategy for Homeland Security

Strategy Documents 
U.S. Homeland Security Council. “National Strategy for Homeland Security.” October 2007. Available at http://www.hsdl.org/?view&did=479633 . 

U.S. Office of Homeland Security. “National Strategy for Homeland Security.” July 2002. Available at http://www.dhs.gov/sites/default/files/publications/nat-strat-hls-2002.pdf. 

National Strategy for Pandemic Influenza
See “Pandemic Strategies” 

National Incident Management System (NIMS)
Key Documents 
Department of Homeland Security. National Incident Management System. December 2008. Available at http://www.fema.gov/pdf/emergency/nims/NIMS_core.pdf. 

Offices/Programs/Activities 
Department of Homeland Security. “NIMS Resource Center” webpage. Available at http://www.fema.gov/national-incident-management-system. 

National Response Framework (NRF)
(formerly National Response Plan) 

Key Documents 
Department of Homeland Security. National Response Framework. January 2008. Available at www.fema.gov/pdf/emergency/nrf/nrf-core.pdf. 

Federal Emergency Management Agency. Emergency Support Function #8—Public Health and Medical Services Annex. May 2013. Available at www.fema.gov/library/viewrecord.do?id=7359.  

Federal Emergency Management Agency. Emergency Support Function #6—Mass Care, Emergency Assistance, Housing, and Human Services. May 2013. Available at www.fema.gov/library/viewrecord.do?id=7355 . 

Other Resources 
Federal Emergency Management Agency. "National Planning Frameworks" webpage. Available at http://www.fema.gov/national-planning-frameworks.

Lister SA. Congressional Research Service. The Public Health and Medical Response to Disasters: Federal Authority and Funding (RL33579). August 1, 2008. Available at https://www.fas.org/sgp/crs/misc/RL33579.pdf. 

Pandemic and All-Hazards Preparedness Act (PAHPA)

Public Law, Statute, and Regulations 
Pandemic and All-Hazards Preparedness Act of 2006. Pub. L. No. 109-417. (120 STAT. 2831). Available at http://www.gpo.gov/fdsys/pkg/PLAW-109publ417/pdf/PLAW-109publ417.pdf.

Pandemic and All-Hazards Preparedness Reauthorization Act of 2013. Pub. L. No. 113-5. (127 STAT. 161). Available at http://www.gpo.gov/fdsys/pkg/BILLS-113hr307enr/pdf/BILLS-113hr307enr.pdf.

Codified, in part, in the Public Health Service Act. 42 U.S.C. 201 et seq. Available at http://www.gpo.gov/fdsys/pkg/USCODE-2009-title42/pdf/USCODE-2009-title42-chap6A.pdf. 

Summaries of Law, Statute, and Regulations 
Department of Health and Human Services. “Pandemic and All Hazards Preparedness Act” webpage. Available at http://www.phe.gov/Preparedness/legal/pahpa/Pages/default.aspx. 

Lister SA and Gottron F. Congressional Research Service. The Pandemic and All-Hazards Preparedness Act (P.L. 109-417): Provisions and Changes to Preexisting Law (RL33589). March 12, 2007. Available at http://www.fas.org/programs/bio/resource/documents/CRS%20-%20PAHPA%203-07.pdf. 

Offices/Programs/Activities 
HHS Assistant Secretary for Preparedness and Response website. Available at http://www.phe.gov/preparedness/pages/default.aspx.

U.S. Food and Drug Administration.  "Pandemic and All Hazards Preparedness Reauthorization Act of 2013.  (PAHPRA FDA Medical Countermeasure Authorities)" webpage. Available at http://www.fda.gov/EmergencyPreparedness/Counterterrorism/MedicalCountermeasures/MCMLegalRegulatoryandPolicyFramework/ucm359581.htm. 

HHS Status Reports on PAHPA Implementation 
HHS Assistant Secretary for Preparedness and Response. Pandemic and All-Hazards Preparedness Act Public Law 109-417 Progress Report. November 2007. Available at http://healthyamericans.org/reports/bioterror07/PAHPAProgressReport.pdf. 

HHS Assistant Secretary for Preparedness and Response. Progress Report on the Implementation of Provisions Addressing At-Risk Individuals. August 2008. Available at http://www.phe.gov/Preparedness/legal/pahpa/Documents/pahpa-at-risk-report0901.pdf. 

HHS Assistant Secretary for Preparedness and Response. Telehealth Report to Congress. January 2009. Available at http://www.phe.gov/Preparedness/legal/pahpa/Documents/telehealthrtc-091207.pdf. 

Pandemic Strategies and Plans

Key Documents 
Homeland Security Council. The National Strategy for Pandemic Influenza.November 2005. Available at http://www.flu.gov/professional/federal/pandemic-influenza.pdf. 

Homeland Security Council. National Strategy for Pandemic Influenza: Implementation Plan. May 2006. Available at http://www.flu.gov/professional/federal/pandemic-influenza-implementation.pdf. 

HHS. HHS Pandemic Influenza Plan. November 2005. Available at http://www.flu.gov/planning-preparedness/federal/hhspandemicinfluenzaplan.pdf  . 

Department of Homeland Security. Pandemic Influenza Preparedness, Response, and Recovery Guide for Critical Infrastructure and Key Resources. September 2006. Available at http://www.flu.gov/professional/pdf/cikrpandemicinfluenzaguide.pdf. 

CDC. National Biosurveillance Strategy for Human Health (NBSHH). July 2012. Available at https://www.whitehouse.gov/sites/default/files/National_Strategy_for_Biosurveillance_July_2012.pdf. 

Offices/Programs/Activities 
Flu.gov. Available at http://www.flu.gov. 

Presidential Directives

Key Documents 
Department of Homeland Security. Homeland Security Presidential Directive 5: Management of Domestic Incidents. February 28, 2003. Available at http://training.fema.gov/EMIweb/is/icsresource/assets/HSPD-5.pdf. 

Department of Homeland Security. Presidential Policy Directive/PPD-8: National Preparedness. March 30, 2011. Available at http://www.dhs.gov/xabout/laws/gc_1215444247124.shtm. 

Department of Homeland Security. Homeland Security Presidential Directive 21: Public Health and Medical Preparedness. October 18, 2007. Available at http://fas.org/irp/offdocs/nspd/hspd-21.htm.

Other Resources 
Relyea HC. Congressional Research Service. Presidential Directives: Background and Overview (98-611). November 26, 2008. Available at http://fas.org/irp/offdocs/nspd/hspd-21.htm. 

Presidential Policy Directives (PPD)
See “Presidential Directives” 

Public Health Service Act, Section 319—Authorities Related to Public Health Emergencies

Public Law, Statute, and Regulations 
PHS Act Sec. 319. Codified at 42 U.S.C. § 247d. Available at http://www.gpo.gov/fdsys/pkg/USCODE-2009-title42/html/USCODE-2009-title42-chap6A-subchapII.htm. 

Public Readiness and Emergency Preparedness Act (PREP Act)
See also “Countermeasures Injury Compensation Program” 

Public Law, Statute, and Regulations 
Public Readiness and Emergency Preparedness Act of 2005. Pub. L. No. 109-417 (120 STAT. 2831). Available at http://www.gpo.gov/fdsys/pkg/PLAW-109publ417/pdf/PLAW-109publ417.pdf. 

Codified in the Public Health Service Act at 42 U.S.C. §§ 247d-6d, 247d-6e. Available at http://www.gpo.gov/fdsys/pkg/USCODE-2009-title42/html/USCODE-2009-title42-chap6A-subchapII.htm. 

Offices/Programs/Activities 
Department of Health and Human Services. “Public Readiness and Emergency Preparedness Act” webpage. Available at http://www.phe.gov/Preparedness/legal/prepact/Pages/default.aspx. 

Department of Health and Human Services. “Public Readiness and Emergency Preparedness Act Questions and Answers” webpage. Available at http://www.phe.gov/Preparedness/legal/prepact/Pages/prepqa.aspx. 

Public Readiness and Emergency Preparedness Act (PREP) Act Declarations 
Current and Expired PREP Act Declarations: 
http://www.phe.gov/Preparedness/legal/prepact/Pages/default.aspx 

Social Security Act, Section 1135

Public Law, Statute, and Regulations 
Social Security Act, Section 1135. Codified at 42 U.S.C. § 1320b-5. Available at http://www.ssa.gov/OP_Home/ssact/title11/1135.htm. 

Summaries of Law, Statute, and Regulations 
Department of Health and Human Service. “Public Health Emergency Declaration Q&As” webpage. Available at http://www.phe.gov/Preparedness/legal/Pages/phe-qa.aspx. 

Offices/Programs/Activities 
CMS. “Emergency” webpage. Available at http://www.cms.gov/Emergency. 

CMS. “Medicare Fee-For-Service Emergency and Disaster-Related Policies and Procedures That May Be Implemented Only With a §1135 Waiver.” October 3, 2011. Available at http://www.cms.gov/Emergency/downloads/MedicareFFS-EmergencyQsAs1135Waiver.pdf. 

CMS. “Medicare Fee-For-Service Emergency-Related Policies and Procedures That May Be Implemented Without §1135 Waivers.” October 30, 2011. Available at http://www.cms.gov/Emergency/Downloads/Consolidated_Medicare_FFS_Emergency_QsAs.pdf. 

CMS. “Requesting an 1135 Waiver.” November 4, 2009. Available at http://www.cms.gov/H1N1/Downloads/RequestingAWaiver101.pdf. 

Stafford Act

Public Law, Statute, and Regulations 
Robert T. Stafford Disaster Relief and Emergency Assistance Act of 1988. Pub. L. No. 100-707. Codified at 42 U.S.C. §§ 5121-5207. Available at http://www.gpo.gov/fdsys/pkg/USCODE-2009-title42/html/USCODE-2009-title42-chap68.htm. 

Policies 
FEMA. "Pandemic Influenza Fact Sheet" website. Available at http://www.fema.gov/pandemic-influenza/pandemic-influenza-fact-sheet.
See also FEMA. Emergency Assistance for Human Influenza Pandemic Disaster Assistance Policy 9523.17. November 25, 2009.
FEMA. “Hazard Mitigation Grant Program (HMGP)” webpage. Available at http://www.fema.gov/hazard-mitigation-grant-program#. 

FEMA. Mutual Aid Agreements for Public Assistance and Fire Management Assistance Disaster Assistance Policy 9523.6. August 13, 2007. Available at http://www.fema.gov/9500-series-policy-publications/95236-mutual-aid-agreements-public-assistance-fire-management. 

FEMA. “Public Assistance Grants Policy and Guidance” webpage. Available at http://www.fema.goc/public-assistance-policy-and-guidance. 

Offices/Programs/Activities 
Federal Emergency Management Agency webpage. Available at http://www.fema.gov. 

Strategic National Stockpile (SNS)

Offices/Programs/Activities 
CDC. “Strategic National Stockpile” website. Available at http://www.cdc.gov/phpr/stockpile/stockpile.htm. 

Uniform Emergency Volunteer Health Practitioners Act (UEVHPA)

Resources 
Uniform Emergency Volunteer Health Practitioners Act (UEVHPA). Uniform Law Commission. “Emergency Volunteer Health Practitioners” website. Available at http://uniformlaws.org/Act.aspx?title=Emergency%20Volunteer%20Health%20Practitioners. 

Vaccine Injury Compensation Program (VICP)

Offices/Programs/Activities 
• Health Resources and Services Administration. “National Vaccine Injury Compensation Program (VICP)“ webpage. Available at http://www.hrsa.gov/vaccinecompensation/default.htm. 

Volunteer Protection Act (VPA)

Public Law, Statute, and Regulations 
Volunteer Protection Act of 1997. Pub. L. No. Pub. L. 105-19. Codified at 42 USC §14501 et seq. Available at http://www.gpo.gov/fdsys/pkg/PLAW-105publ19/pdf/PLAW-105publ19.pdf. 

Other Resources 
Chu V. Congressional Research Service. Emergency Response: Civil Liability of Volunteer Health Professionals (R40176). January 19, 2011. Available at http://www.fas.org/sgp/crs/misc/R40176.pdf. 

Federal Emergency Management Agency. Citizen Corps Volunteer Liability Guide (undated). Available at http://www.citizencorps.gov/councils/volunteer_mgmt.shtm. 

Health Resources and Services Administration. Emergency System for Advance Registration of Volunteer Health Professionals (ESAR-VHP)—Legal and Regulatory Issues. Draft Report—May 2006. Available at http://www.publichealthlaw.net/Research/PDF/ESAR%20VHP%20Report.pdf. 

Hodges JG and Arias JJ. “Liability Risks and Protections for Volunteer Health Practitioners in Emergencies.” Presentation to the Public Health Law Network-Western Region. November 2010. Available at https://www.networkforphl.org/_asset/5ywvc8/Western-Region---VHP-Liability-Webinar-12-2.pdf. 

Hoffman S. “Responders’ Responsibility: Liability and Immunity in Public Health Emergencies.” 96 Geo. L.J. 1913, 1944. 2008. 

Non-Profit Risk Management Center. State Liability Laws for Charitable Organizations and Volunteers. Updated as of December 2009. Available at http://www.probonopartner.org/FileLib/Documents/nonprofitriskmgmtstateliability.pdf. 

Uniform Emergency Volunteer Health Practitioners Act (UEVHPA). Uniform Law Commission. “Emergency Volunteer Health Practitioners” website. Available at http://uniformlaws.org/Act.aspx?title=Emergency%20Volunteer%20Health%20Practitioners.

Workers' Compensation and Disability
Summaries of Law, Statute, and Regulations 
U.S. Dept. of Labor. “Summary of the Major Laws of the Department of Labor” webpage. Available at http://www.dol.gov/opa/aboutdol/lawsprog.htm. 

Other Resources 
International Association of Industrial Accident Boards and Commissions. Available at http://www.iaiabc.org/iaiabc/default.asp. 

Mashaw J and Reno V, eds. National Academy of Social Insurance. The Environment of Disability Income Policy: Programs, People, History, and Context: Interim Report of the Disability Policy Panel. August 1996. Available at http://www.nasi.org/research/1996/environment-disability-income-policy-programs-people-history. 

Sengupta I.et al. National Academy of Social Insurance. Workers’ Compensation: Benefits, Coverage, and Costs, 2008. September 2010. Available at http://www.nasi.org/research/workers-compensation. 

[TOC top]

